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VOLUNTARY LABOR ARBITRATION TRIBUNAL

. .
In the Matter of the Arbitration)
QPINICON AND AWARD

Between

DEPARTMENT OF HIGHWAY SAFETY Grievance No. GB6-11

}

)

)

)

)

STATE HIGHWAY PATROL )
) E&ruuo.«d’j Grievant

- ang - )

)

FRATERNAL ORDER OF POLICE )

OHIO LABOR COUNCIL )

“:Samuel . Perfy, Impartial Arbitrator

File No. P 05 03102

The Impartial Arbitrator, Samuel S. Perry, was mutually
selected and appointed by the Parties to hear and decide this

matter.

The oral hearing was held on Tuesday, October 14, 1986 in a
Conference Room at the Offices of Collective Bargaining, 375

South High Street, 17th Floor, Columbus, Ohio £3266-0585.



The following appearances were made for each of the parties:

FOR THE PATROL:

NAME POSITION

James R. Alexander Assistant Attorney General
John Demaree Captain - O.S5.P.

Thomas W. Rice Major - Personnel Commander
Darryl Anderson Lieutenant - Personnel

Richard A. Curtis Captain - District 6 Commander

FOR THE UNION:

NAME POSITION

3

Panul L. Cox Executive Director
Edward F. Bukin
Ecﬁr@uaﬂ»fl Trooper

The Parties agreed that the matter was properly before the
Arbitrator for a Gecision on the merits., The Parties waived a
separation of witnesses and reguested that the oath be admin-

istered to each person called to testify.

The Patrcl and +the Union, each reguested one (1) copy of

this Opinion ané Award.

At the ccnclusion of the oral hearing, each Party stated

they would file a post-hearing brief.

The oral proceedings in this matter were concluded on

October 14, 1986,



The Arbitrator received two (2) copies of the post-hearing
brief for the Ohio State Highway Patrol on November 14, 1986,

The Arbitrator received one (l) copy of the Union's post-
hearing brief on November 17, 1986. A second copy of the Union's

post-hearing brief was received on November 24, 1386.

Therefore, the Arbitrator declared the hearing closed as of
November 24, 198%, and pursuant to Article 20.07-5 of the Agree-
ment existing between the Parties, the Arbitrator shall have
thirty (30) days from November 24, 1986 within which to render

his Opinion and Award.

THE GRIEVANCE:

The grievance (Joint Exhibit. #2} and related documents,

consisting of ten (10) pages, were offered and admitted into

evidence and state as follows:

SEE NEXT TEN (10) PAGES
Joint Exhibit £2
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OHIO STATE HIGHWAY PATROL - EMPLOYEE GRIEVANCE FOR

LELLENT DoAY [ s

S - 77 CeTERLL TR — T
< CASSATING LheT e 3 DISCIDL i A3Y GREVACE? 4 e TS BIGMATETEL G
4. IMMEDIATE SUPERVISOR AT TIME OF INCIDENT %~ L el urs¥s e, 74 p. T
5. ARTICLE(S) AND SECTION(S) GRIEVED: __ = ¢ 7
6. STATEMENT OF GRIEVANCE (TIME & DATE, WHOC, WHAT, WRERE, HOW) BE SPECIFIC:
1 will be moving within 30 miles (by radivs) of my assigned
post. In compliance with Section 31. Cl second paragraph I
nave been told by Lt. David Baker that my request has been denied
due 0 the use of road miles in the calculation of distance
7. REMEDY REQUESTED: That 1 be permitted to move to a new residence
wirhin 2z 30 gile radius—of-my—post—in—compliance wich—Seetion
31,0
]
8. GRIEVANT'S SIGNATURE e DATE: & '; fC.
* PRELIMINARY STEP *
IMMEDIATE SUPERVISOR CONTACTED
NAME DATE
REPRESENTATIVE {IF ANY): DATE OF REPLY: /e /.
COMMENTS BY GRIEVANT: .
GRIEVANT'S SIGNATURE: _ DATE: /e /.
* STEP ONE REVIEW * N
8. DATE GRIEVANCE RECEIVED __/___/_ ... RECEIVED BY
10. STEP ONE MESTING DATE _/___/_ TIME. _____ .M. PLACE:
1. MEETING OFFICER: : CUNIT# .
12, RIPRESENTATIVE Af\"‘/OFl COUNEEL AT MEETING;
13. DATEOFREPLY: _ /__/___ . REPLY:
POST COMMANDER, ECUIV. SUPV. OR DESIGNEE'S SIGNATURE;
14, EMPLOYEE REVIEW:___/___/__ .  AGREE: YES NO  REGUESTSTEP 2 REVIEW: YES NO
15, COMMENTS 8Y GRIEVANT.
_GR‘[EVANT'S SIGNATURE: DAY e S
186, TE? ONEHOURS RED HRS, __ GRIEVANT HRS. —__ POST CMDA. HRS.
*STEP TWO REVIEW *
17. DATE GRIEVANCE RECEIVED: / _/__ . RECEIVED BY:
18 STEP TWC MEETING OATE /S THAE M PLACE:
18, — -
20. NO/OR COUNSEL AT MEETING:
21.

COMMANDER'S SIGNATURE:




e

R STEP TWO REVIEW .CONTIuED, *
iz REVIEW BY EMPLCYEE.DATE. __ . _ AGREE. YES NO REO STEP 3 REVIEW YES NO
T IWUMENTS EY GRS, AnT R
GRIEVANT'S SIGNATURE. DATE. /o s
24, STER TWQ HOURS AEP ~RAS _ GRIEVANT HRS __ DIST CMOR HRS __
* STEP THREE REVIEW = , .
25, DATE GRIEVANCE RECEIVED &/ AL/ 2€ mecEIvED BY '77777;*-* VPN 9998
26. STEP THREE MEZTING DATE 2/ L/ f4 TME _ __ . PLACE. Cobrndivss Ohiss
27. MEETING OFFICER _'Zﬁgsz 7. Ruecst
28. REPRESENTATIVE AND/OR COUNSEL AT MEETING:
23, DATE OF REPLY:Z_/ 2 /86 memLy- L.ILL- QX achad )
i Lo I
DIRECTOR/SUPERINTENDENT OR DESIGNEE'S SIGNATURE: /—7’3’}'}7”'& i (L /{':’f-‘c :
30. REVIEW BY EMPLOYEE AND/OR REPRESENTATIVE: DATE: ___/___/__ . AGREE: YES NO
REQ. STEP 4 REVIEW: YES NO
31, COMMENTS BY GRIEVANT OR REPAESENTATIVE;
GRIEVANT'S OR REPRESENTATIVE'S SIGNATURE. DATE: e/ i/
32, STEP THREZ HOURS REP HRS ___ GRIEVANT HRS ___ DESIGNEE HRS.
*STEP THREE DISGIPLINARY GRIEVANCE REVIEW *
23, REVIEW BY O.L.C. REPRESENTATIVE: DATE: /. /.. AGREE YES NO
BEQ, STEP 5(4RSITRATION) REVIEW: YES NO
34 DATE REQUEST FOR ARBITRATION FILED: /o /.
35. COMMENTS BY REPRESENTATIVE:
36, REPRESENTATIVE'S SIGNATURE; DATE /e /.
*STEP FOUR REVIEW *
37, DATE GRIEVANCE MAILED TO THE OFFICE GF COLLECTIVE BARGAINING —/—_/__.
38 DATE GRIEVANCE RECEIVED AT THE OFFICE OF COLLECTIVE BARGAINING: __/__/__.
38. STEP FOURREVIEW DATE: __/___/__ DIR OF 0.C.B OR DESIGNEE:
£0. DATEOFREPLYi_/___~/___ FEPLY:
DIFECTOR OF O.C.5. OR JESIGNES S SIGNATURE
£1.. DATE REVIEWED BY O.L.C. REPRESENTATIVE: BATE: __/___ ... AGREE: YES NO
FZOUEST ARSITRATION: YES NG
22, DATE RECUEST 0R ARBITRATION FILZD. i/
23, COMMENTS BY BEFRESENTATIVE

ATIVES ©F MANAGIMENT & OLO)

3 FOR/OLS MANAGIMENT

DATE: Vel
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JANUARY TERM, 1980.  [61 Ohio S 2d

Statement of the Caxe.

ment. .;o board

and justifies The actions of the welfare de
of review's finding on this matter wps“contrary to law and
manifestly against mrfﬂmmm:.. of the“evidence.

‘There being no ol rmw.w\ or the board's order in case
No. 79-495, we find that thig decision too was an abuse of the
board’s discretion. y

Accordingly, thefudgments
nying the writs afv affirmed.

the Court of Appeals de-

tdgmenis’affirmed.

iensent, W. Brown, P. BrownN, SWEENEY, LOCIIER
wf HoLMES, JJ., concur.

THE STATE OF 01110, APPELLANT, v.
SHEPHERD ET AL., APPELLEES.

[Cite as State v. {*hepherd (1980), 61 Ohio St. 2d 328.)

Motor vehicles—Weight Ulimits—Location of scales—R. C.
1513.33, construed.

When Lhe General Assembly enacted R. C. 4513.33, allowing
police officers to direct a vehicle to proceed Lo the nearest
available scales to be weighed “provided such scales are
E_z_._.s three miles of the point where such vehicle is stop-
ped,”” it intended to require the scales to be within a
three-mile radius of the stopping point.

(No. 79-217—Decided March 19, 1980.)
APPEAL [rom the Court of Appeals for Wood County.

On September 19, 1977, Earl W. Click, a trooper wilh the
M,::: Department of Highway Safely, stopped Walter [,
Shepherd on State Route 26 in Porlage Township Wood
County, in order to conduct a salety inspection of m__n._u_,nz..a
:._,.:,.r._..:..m__wjp to R. C. 4513.02(1}). No citation for a safety
violation was issued, but on the basis of information gathered
during th= safety inspection, Shepherd was ordered to proceed
o eoul eales at a fixed location on Interstate 75, uﬂ:..:.x_.

L - [T R P O R AT T T ¥ LI R S

[ VU FE R . - Y

61 Ohio 5t. 2d]  STATE v. SIEPTIERD. 328
Opiniox, per Crtewnezzs, G 2,

were ios than 2 mile away, but they were approximalely
seven road rei'es away from the stopping point. As a conse
quence of the weighing, Shephe d was charged with and con-
victed in Bowling Green Municipal Court for exceeding: the
Yoad limits for his truck in vielzLion of 1. C. 6b7T.04.

Shepherd appealed on varios grounds, as did cight others
who were convicted of Lthe same offense vased on facts similar
to Lhose in Shepherd’s case. These eight, James L. Fornby,
Gerald F. Smitk, oy E. Sumpyon, James I5. Rhoades, Terry
L. Needham, Floyd Lamb, Jr., Thomas Flowers, and Kirk 1.
Shepherd, have stipulated, through agreement between
defense counsel.and the proseculing attorney, that they wih
abide by the decision rendered in Walter Shepherd’s case.

‘The GaurlzolApprntseoversed; finding that the provision
in I C. 4513.33 that the scales be within three miles of the
point where the truck is stopped requires that the scales be
wilhin three road miles of the paint where the truck is stopped.
The court held that the defendanta bl nob received a fir trinl.

‘Phe enune it now beforg Wb courk pursnd 1o the
allowance of a motion lo certify the record.

Mr. Warren J. Lolz, prosecuting altorney, for appellant.
Messrs. Maurer & Kuns and Mr. Robert W. Maurer, (or

appellees.

_OBrEpnEESC=l - Defore deciding on the merils, we
first must rule on a metion to-dismiss this appeal fited by ap-
pellee. Appellee claims that because there is material contain-
ed in appellant's Appendix to its brief which is not among; that
enmumerated in Section 1{E) of Rule V of the Rules of Practice
of the Supreme Courl of Ohio. the appeal must be dismissed.
Aithough we have staled in Drake v. Bucher (1966), b Ohio St.
2d 37, 40, that a substantial disregard of the whole body of a
courl’s rules cannot be toleratod, we find that the inclusion of
a government report, n magazine srticle and a map in the ins-
Lant case does nol conatitule a fnilure Lo comply with our Rtules
of Practice. Even considering Rule V as a strict limitation, ap-
pellant has not substantislly disregarded the rules. The
asserted violation of the rules by the inclusion of cerlain

documents which appellee clagsifics as neither .nﬂ authority
- [ 1 ] P ' L R T



330 JANUARY TERM, 1980. [61 Ohio SL. 24

Opinion, per CeLEnnezzE, C. ).

court is able to ignore any illegilimate materials in appellant's
>Ea,:;_x. The motion is averruled.
. The sole issue before this court is whether R. C. 4513 33
In providing thal sealed scales to which vehicles ere ordered Lo
proceed be within three miles of the original stopping point, re-
quires that the scales be within a radius of three miles ?o:..:_o
point where the vehicle is originally stopped or, instead, that
they be at most three road miles from that point. .

R. C. 4513.33 allows police officers, with reason lo believe
that the weight of a vehicle is unlawful, to require that the
vehicte be weighed either by means of compact portable scaled

scales or by certain types of sealed scales installed at a fixed .

_cﬁ.:o.:. The statute states that “(t}he driver of such vehicle
shall, if necessary, be directed to proceed to the nearest
_available of such sealed Lcules to accomplish the weighing, pro-
vided such scales arz within three miles of the point wherg
such vehicle is stopped.™**"

The legislative intert behind this distance limitation is to
allow effeclive enforcem:2nt of vehicle load limitations for the
purpose of controlling rcad damage and safety hazards, while
ul the same time avoiding unreasonable interference with
vehicle aperation. The General Assembly realized that requir-
Ing the distance limitalion to be in road miles would unduly
restrict enforcement due to the fact that most fixed-location
sciles are on limited-access highways. One of the reasons for
allowing the police to direct the vehicle to be weighed Lo fixed-
location scales is to aid in the apprehension of violators who al-
tempt Lo avoid the scales oi limited-access highways by exiling
{ruin these roads and taking side roads around the scales. Con-
sequently, the General Assembly chose Lhe language in the
Slatute to require that the scales be within a radius of three
tiles from the point where the vehicle is stopped, rather than
use an inflexible road mileage limitation. Use of the radius
_::_?.:o:. along with the further limilation in It. C. 4513.33
that “{a]jny vehicle stopped in accordance with this section
tnay be held by the police olficer for a reasonable time only Lo
uccomplish the weighing as prescribed by this section " suffi-
cienlly rotects drivers from unreasonable interference with
the opecation of their vehicles, while allowing the police Lo ef-

(

e

61 Ohio St. 2d}

dicating (hat intenlThe common understanding of the

STATE v. SHETHERD. 331

Opinion, per Cerenrertr, C . .

fectively enforce load limilations for the protection of the -
public. .

The General Assembly expreased this intenl by using the

phrase, “within three miles of the point where such vehicle is

stopped.” Webster's Third New  International Diclionary

(1961) delines :35_5.... as “in Lhe limits or compass of."” 1l the »
)

General Assem
miles, it would have surely used a phrase more explicilly in-

y had intended to require the use of road

—___?._mm )

btk &4 B hwd EE D

“within three miles"” i Thalil relers (o slrmph{ine dislance.
Jéﬂ._.m_m.:z:,H..«ﬂ.ﬂﬂmm|nmmm|_w~: 'ssembly enacted R, C.
4513.33, allowing police officers Lo direct a venicle to proce” -
to the nearest availuble.scales o be weighed “provided suc..
scales are wilhin three miles of the poinl where such vehicle is
stopped,” it intended Lo require the scztes to be within a three-

mile radius of the stopping point.
Accordingly, the judgment of the Court of Appeals is

reversed, and the judgmenl of the Municipal Court is
reinstated. : :

Judgmen! reversed.

HERBERT, P, BrowN, SWEENEY, JACKSON and HoLMES,
JJ., concur. . L T )

W. Brown, J., dissents. 1 dissent for the reason that in
my opinion the statutory reference is to road miles.

Jackson, J, of the Eighth Appellate District, silting for _
Locsen, J. : . >

o~
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Columbus, Ohio
July 3,

43266-0562
19866

Trooper EG cwsomt ]

RE: Grigvance No. 30

Dear TrooperCEanawi]

Attached you will find my Level III decision recerding the
gbove numbered crievance.
Very truly yours,
-
;o . -
/"//Tj. JoLs /\_(;_',-é'
T. W. Rice
Major, Perscnnel
Ohio State Eighway Patrol
TWR/s1lD
ARttachment
€c: Ed4 Seidler, Director the Office of Collsctive Bargzin
Peter Cocciz, ODES Lzbor Relations
Ed Beker, FOP/OLC, Inc., S=aff Representz<ive
Paul Cox, FOP/QLC, Zttorney
Tila

1l
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A2 Level III CGrievance Heari:nc wes hel
<

- o

AT n memEaa - -
an.os nJ =2 s, LUl

»ith Lhe follow1ng persons presert:

MANAGEMENT LABOR
T. W. Rice, Major/Personnel/ Tpr. Gz ) ariev.

-t
Labcr Rela 1ons/dear1ng Officer Mr. E Baxer, Staff sepres.
Capt. John Demaree

The parties agreed we were properly constituted and there
were no procedural objections.

The Union stateéd the remedy sought was that stated on the
grievance. That the grievant(s) was a member of FOP/OLC at
the time of the alleged incicdent giving rise fo the grievance
and further, that the grievant's home address 1is correctly
stated on the grievance form.

UNION CONTENTION

Trooper [7&¢unv0aﬂ\1 will be moving within 30 miles (by
racdius) &F his ass;cned post in compliance with Section 31.01
of the labor agreement. He has been told by Lieutenant Baker
that his reguest has been denied due to his not using road
miles in the calculation cof distance.

It is recguesisd that he be permitted to move to a new
resicdence which is within & 30 mile radius 0of his post, in
compliance with Secticn 31.01.

MANAGEMINT CONTENTION

I+ was the intent of the language contezined in Article 31.01
cf +he lazbor acgreement between the F.0.P./Ohio Lazor Council,
Inc., and the Ohio Stzte Highway Patrcl to =stzblish &
rezsonable response time to the officers work location. This
reasonable response time was intended to be determined
through the use of actuzl lané miles.

I+ would be unrezscrnable to use radius in determiring mileage
since the means by which this would be determined could only
be accomplished through the use of nautical miles.

Troopers respond to work assignments and other incidents,
i.e. accidents etc., by using establiszshed road or land miles
and not nauticzl miles.

If radius was used to calculate miles we could

incident, in exireme cases, whereby an individual ¢

stztioned in Sandusky &nd

Island ofZ Lake Zrie.




IINDING

The hearing officer finds that the employer is in compliance
with Article 31, Section 31.01 of the labor agreement, by
reguiring individuals to live within 30 miles of their weork
assignment and in calculating this distance using road or
land miles is in keeping with the intent of the language in
Article 31, Secticon 31.01 of the labcr agreement. Therefore,
the grievants reguest to use radius in calculating miles from
his residence to his work assicnment is denied, since this
distance would be 35 land miles from his work assignment.

AT 7,-:(, 9\?{@@ -71‘1le7 ?/7?&

Thomas W. Rice, Majer Date
Personnel Commander




GRIZVANCE SIGN-IN FLRM
ETZP IZI EELTING
Grievance Number £30

Grievant Name Trooper [lﬁravcxmi]

Date July 1, 1986

Location GHQ-Cclumbus

NAME U AGENCY
?5 : \E;f) . s . ¢
1. L s . LA ¢ "

L

i - - v
2. E@f'—éb‘f\v\\ Cf/ f//Q

3. _4i:%;ﬁé;;%é;£:2:;gzggéﬁci 0.S-P. // .

10.

13



THE ISSUE:
The Issue as framed by the Patrol:

In requiring a member of the bargaining unit who relocates
to "live within thirty (30) miles of their assigned post" in
compliance with Article 31 of the collective bargaining agreement
of the parties, should the employer utilize road miles to calcu-
late the distance? If not, what method shall be used, and what
shall the remedy be?

The Issue as framed by the Union:

The real issue here is the attempt by the Highway Patrol to
rewrite the agreement. They failed to win their position that a
thirty (30) minute standard ought to be used to determine resi-
dence location. Now they are asking the arbitrator to reinsti-
tute the time standard. "Within thirty (30) miles" means exactly
what it says. Take a compass and draw a circle around each

Patrol post thirty (30) miles in diameter.

PERTINENT PROVISIONS OF THE AGREEMENT (Joint Exhibit #1):

ARTICLE 31 - RESIDENCY

31.01

Members of the bargaining unit are reguired to abide by =all

statutory residency mandates provided for all State emplioyees.

Members of <the bargairing unit may be reguired to live

within thirty (230) miles of their assigned post.



31.02

Those employees subject to Secticon 31.01 of this Article who
were assigned to work locations prior to the effective date of
the Agreement will not be required to relocate to comply with
this reguirement. After the effective date of the Agreement, any
employee who either moves his/her residence or is assigned to a

new work location will comply with Section 31.01 of this Article.

15



FACTS AND BACKGROUND:

Officer C:éﬂLnJCMTHE] . the Grievant, 1is an OChio State
Trooper employed by the Ohio State Patrol (hereinafter referred
to as the Patrol). He, and cthers similarly situated, is a
member of the Fraternal Order of Police/Ohio Labor Council which
will be hereinafter referred to as the Union.

- The sole subject of this arbitration hearing is the inter-
pretation of Article 31 in the collective bargaining contract
signed by the parties in April, 1986 and effective until December
1988. That contract will hereinafter be referred to as the
Agreement. Article 31 1is entitled Residency and reads as
follows:

:

31.01 - Members of the bargaining unit are reguired to abide

by all statutory residency mandates provided for all State

employees.

Members of the bargaining unit may be recuired to live

within thirty (30} miles of their assigned post.

31.02 -~ Those employees subject to Section 31.01 of this
Article who are assigned to work locations prior to the effective
date of the Agreement will not be reguired to relocate to comply
with this requirement. After the effective date of the Agreement

anv emplovee who either moves his/her residence or is assigned to

a new work location will comply with Section 31.01 of +this

Article. (emphasis added)

The Grievant presently resides Ifive (5) road miles from his
assigned post. He is engaged to be married and his wife to be
lives in a house that is larger and mcre suitably located for the
education and care of the five +teenage children that will be
members of the new combined household created by the marriage.

16



Her house 1s located thirty-five (35) road miles from his post,

but it is within the required thirty (30) miles of the post if

measured by a compass.

Evidence at the hearing included testimony about the history

of this Article and the professed intentions of the parties in

negotiating this clause.

17



Other relevant Articles of the Agreement and Applicable laws
are outlined below:

Article 2 - "This Agreement is a final and complete agree-
ment of all negotiated items that are in effect throughout
the term of the Agreement. No verbal statements shall

supersede any provisions of this Agreement."

Article 3 -~ "This Agreement is meant to conform to and
should be interpreted in conformance with the Constitution
of the United States, the Constitution of the State of Ohio,
all applicable federal laws, and Chapter 4117, Ohio Revised
Code,

Article 20.7 - Paragraph #6 - "The Arbitrator shall have no
power to add to, subtract from or modify any of the terms of
this Agreement, nor shall the Arbitrator impose on either
party a limitation or obligation not specifically reguired
by the express language of this Agreement.

Article 25.02 - ..."Such {departmental) vehicle assignments
are based upon the responsibilities of the employee and in
part, on an employvee's availability to return to duty in a

timely fashion when an emergency situation arises...

No employee will lose the opportunity to drive a marked mctor
vehicle to and from his or her residence a&s a result of the

location of that residence...

No emplovee who 1is married to another employvee of the
Employer shall be denied the right to drive a marked motor
vehicle to and £from his or her residence when one or the
other spouse involved has been transferred or is assigned to

another patreol car.

18



Ohio Revised Code Secticon 5503.01 - ... at the time of
appointment, Patrolmen shall not be less than twenty-ocone
years of age, nor have reached thirty-five years of age, and
shall have been legal residents of Ohio for at -least one
year, except that the residence requirement may be waived by
the superintendent." Ohio Revised Code Section 5503.02 (A)
- The State Highway Patrol shall enforce the laws of the
State relating to the titling, registration, and licensing
of motor véhicles; enforce on all rocads and highways...the
laws relating to the operation and use of vehicles on the
highways...enforce regulations relating to the size and
weight limitations on commercial vehicles;...investigate and
report motor vehicle accidents on all roads and highways

outside of municipal corporations...

Joint Exhibit #3 - In applying for examination as a poten-
tial State Trooper, the applicant must be a resident of the
State of Ohio or signify in writing his intention toc become

one upon appeintment.

PATROL POSITION:

The Patrocl, as employer, contends that the words in the
Agreement stating that "members cof the bargaining unit may be
required to live within thirty (30) miles of their assigned post"
should be interpreted to mean that the Grievant shall be
required to live no further than thirty road miles from his

assigned post as measured by an automobile odometer.

UNION POSITION:

The Union contends that the above-listed wording in the
Agreement should be construed to mean that the Grievant shall be
required to live no further than thirty miles from his assigned
post as measured by a straight line radius method.

19



DISCUSSION AND OFPINION

The scle issue of this arbitration hearing as expressed by
the parties is the interpretation of Article 31 which is the
Residency clause of the Agreement. In particular, the parties
need to kncw the meaning of the words "may be required to live
within thirtcy (30) miles of their assigned post" in light of the
language us=zd, the history of the clause and the intentions of

the parties as expressed in the testimony offered at the hearing.

When an Arbitrator is asked to interpret contract language,
he or she first examines the plain (layman) meanings of the
worés. Then, the expressed, precontract intentions of the
Parties are examined to ascertain whether there was a meeting of
the minds on the subject. Next, the words are considered in
light of their context and the wording of the Agreement as a

whole.

This case involves word omission. The parties failed to
specify the preferred method to bé used in determining mileage in
this clause. This is a relatively new contract so there are no
customs or prior practices to act as precedents to help the
Arbitrator :n this decision. The fact that this is the first
test of this clause also means that the Decision must be as clear
as possible so that the parties will be able to use it throughout

the duration of the Agreement.

The Patrol contends that road mileage is the only sensible
way to fill out this unforeseen gap in the contract. The Patrol
says that trocpers mostly use automobiles for transportation so
the clause ccald make sense only if measured on the ground using
established road routes, They also argue that the reason ZIor
imposing a trirty mile limit on the trooper residences was toO

increase the smergency respcnse time of the troopers.
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The Union and the Grievant contend that the use of the
straight line radius method is the only fair way to determine

mileage for residency purposes.

Article 31 in relevant parts states that members of the

bargaining unit are regquired to abide by all statutory residency

requirements mandated for State employees; that members of the

bargaining unit may be required to live within thirty miles of

their post and ény employees moving after the effective date of
the Agreement will comply with Section 31.01 of this Article.
(emphasis added)

The statutory requirement is that troopers must be a
resident of the State of Ohio as mandated by Ohio Revised Code in
Section 5503.01 and as exposed in the examination criteria which
states that an applicant must either be a resident of the State
or signify one's intentions to become one upon appeintment. The
Grievant at all times relevant to this hearing has been a
resident of the State of Ohio.

Any employees meving or reassigned during the life of this
Agreement will comply with the beginning sections of Article 31.
The Grievant, as stated in the facts, has not yet moved but his
proposed new residence is too many road miles from his assigned

post to suit his employer, the Patrol.

Testimorny by witnesses for the Patrol implied +hat the
language in Article 31 should be interpreted to mean road miles
because mileage 1is a bona fide occupational differentiation
needed because of the nature of a Trooper's duties. The Patrol

argued that troopers must be readily available for emergencies.

First c¢f all, a Trooper's primary duties revolve around
enforcement of the road laws of the State., A Trooper's Jjob is
not accident prevention but accident investigation and reporting.
in an emergency, the Trooper would be dispatched from wherever he
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was at that time. That could be at the post or at home or

somewhere 1in between.

There is no way to predict where or when an accident would
occur or where that Trooper would physically be at that time.
The Trooper would be contacted and given instructions and direc-
tions from his location at that time.

Furthermore: the Agreement at Section 66.04 defines an
emergency as any situation declared by the Governor of Ohio or
the Superintendant of the Highway Patrol, which jeopardizes the
health, safety and/or welfare of the State or its property or its

residents.

Nothing in the Agreement says that a Trooper is subject to
emergency calls at any time. In fact, the Agreement at Section
26.01 states that permanent shifts will be established and that
the normal work week consists of forty hours. It does, however,
state at Section 26.03 that employees will receive a meal break

and be subject tc emergency calls dufing that paid meal break.

The issues of split shifts and double-backs are likewise
expressly dealt with in the Agreement. Every contingency includ-
ing starting times seems to be covered. Section 26.02 says that
employees must be and shail be at their assigned work site
promptly. Such specificity of language clearly indicates the
intentions of the parties that employees would generally be
expected to work a standardized workload and be subject to

possible emergency duty during their "on shift” meals.

Throughout the 2Agreement, the Parties use the words "may",
"shall", "must" and "will". A careful reading of the whole
contract reveals the use of "shall" and "will" when the desired
action is mandatcry and the use of the word "may" when the desired
action is permissive. Most of the times "shall" and "will" are
accompanied by instructions for implementation of that particular
clause. For example, Article Seven states that neither Party
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will discriminate and spouses shall not supervise nor evaluate
their spouses. Likewise, Article Eleven states that the Union
shall be provided a bulletin board and goes on to describe its
purposes and permitted uses. The same with Article 12. On the
other hand, at Artible 13 of the Agreement, the contract states
that Labor Council Staff Representatives may ride with Troopers,
with the permission of Supervisors and the execution of a
liability waiveﬁ. Article 20 states at Section 20.04 that an
aggrieved person may bring an action under this section then it
uses "shall"” and "will" to notate the specific procedures for

doing so.

According to the dictionaries available to this Arbitrator,
the word "MAY" means possibility; opportunity; permission or
chance; ability or power; wish, hope or prayer or contingency as

in a clause of purpose, result, coneession or condition.

"WITHIN" is defined in those dictionaries as an adverb
meaning on the inside or into the interior and as a preposition
meaningr in the inner part of; not beyond in distance, time,
degree, range, scope as in within a certain number of miles, and

it is defined as being inside limits as in within the law.

Accordingly, this Arbitrator rules that the word "may" in
this Agreement is used in the sense of possibility. The Parties
failed to outline the proccedures for enfeorcement of the
possibility that a Trooper who moved his home would definitely be
made to live within the thirty mile range cf his assigned post.
Consistent with the use of the word "MAY" in the rest of the
hgreement, the clause means that some unknown perscn could make a
decision thet a certain Trooper would have to live within the

proscribed édistance frcm the post.

Now 1s the time to discuss the word "Within". You can not
measure within, without setiing boundaries or limits in order to
determine what is included inside of the outer perimeters.

23



Unfortunately, highweay roads are seldom straight. Even the
Patrol witnesses testified that they expected a Trooper to
measure his mileage by the most direct route to his destination.
A person who lived on a winding road that zigzaged across the
land could actually live too many road miles away while being
accessible by foot within the boundaries set by the use of a

radius type method.

To this Arbitrator, the only way to measure straight
distance and include the term "within" is by using a radius
method to set the boundaries. Use of radius allows a trooper to
live in any direction from the post as long as it is within or

inside the thirty mile limit.

Neither the Trooper ncr the Patrol have any control over the
manner in which the Highway Department determines road layouts.
In the discussion of Article Thirty-One's history, it was noted
that the Patrol originally desired a time limitation on residence
locations. That stance was rejected by the Union. If respcnse
time had been a crucial element of this agreement, it should have

been expressly stated.

An adéitional reason that demands the use of the radius
system to measure mileage in this Agreement 1s the language in
Article 25.02 stating that.no employee will lcse the opportunity
to drive a marked motor vehicle to and from his or her residence

a5 a result of the leocation of that residence.

Article 3 of the Agreement says that this contract should be
interpreted in conformance with the Constitutions of the United
States and the tate of Ohio. Zlthough neither addresses
residency regulirements as opposed to citizenship determinations,
both forbid the denial of equal protection under the law (U.S.
Constitution Article 14 and Ohio Constitution Article I Sec. 2).
In this case, the procposed restrictions on a Trooper's residence
construed in the most punitive way would unfairly inhibit the
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Grievant's (freedom of choice of associations and it unfairly

restricts his pursuit of happiness and liberty.

Article 2 says that this is a final and ccmplete agreement
of all negotiated items that are in effect throughout the term of
the Agreement. No verbal statements shall supercede any provi-
sions of this Agreement. Interpretation of this contract as a
whole requires this Arbitrator to consider, but not use, the
testimony and evidence showing that oral statements between the
Parties indicated that the word "may" in Article 31 would not

have its natural plain meaning.

The language chosen for the final draft of the Agreement

L n

was the word "may". There is parol evidence that the word chosen
would, in fact, be construed as shall. The Parties had the
opportunity to reprint the contragt to say exactly what they
meant. When an oral agreement has been reduced to writing, it
becomes binding on the Parties to that agreement. An Arbitrator
cannot change cor vary the terms of that Agreement, and, in this
instance, the Arbitrator cannot impose limitations or obligations
on the parties that are not specified by the checsen language in
this Agreement. Consistent with the spirit of the Agreement, the
parties should have specified the guidelines or rules for reguir-
ing a Trooper to live within the thirty mile boundaries of the
post. In most other instances in which an action was expected to
be defirnite, this Agreement includes instructions on implementa-
tion. The word "may require" are themselves of an arbitrary
import signifying that it will be up to some unknown person to
decide which Trooper will be required to abide by this clause in
Article 31. There is no procedural due process here. A fair and

eguitable way to enforce the clause is mandatory.

In light of the terrain and locations of the patrol
stations, the fairest, most non-discriminatory manner to measure
thirty miles in any direction from a particular post is to use a
map that is ordinarily used to determine official locations and
directions.
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The use of the radius method leaves it up to the Trooper to
be responsible enough to get to his job on time and the unpre-
dictability of an emergency or its location in uncontrollable
regardless of the Trooper's residence. A Trooper can not be
penalized for the road layout by the Highway Department. A

Trooper's job is to enforce the rcad laws wherever he is.

In summary, the plain meaning and contract usage of the
words "may requife“ in Article 31 must be construed as a possi-
bility and the use of the word "within" in this context must be
construed to mean inside of specified boundaries as best measured
by a circle. In this Arbitrator's opinion, the pre-contract
negotiations were very involved and detailed to the extent that

this loophole in the Agreement should have been closed as well.

As stated before, the newness, of this contract demands a
decision that is non-discriminatory and easy to apply. It is
therefore the ruling of this Arbitrator that the clause "may be
required to live within thirty miles of his assigned post" means
that a Trooper's residence must be inside of thirty miles from

his work site as measured by the radius method.

Accordingly, this grievance is upheld. The remedy 1is to
measure the distance from the Grievant's home to his assigned
post on a map. This method is recommended for usage in deter-

minations of mileage throughout the life of the Agreement.

Samuel S. Perry, Impartial Afbitrator
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VOLUNTARY LABOR ARBITKATION TRIBUNAL

In the Matter of the Arbitration)
OPINION AND AWARD

Between

DEPARTMENT OF HIGHWAY SAFETY Grievance No. G86-11

)
}
)
)
)
STATE HIGHWAY PATROL )
) ‘/_-ér.r'._e\,’am‘f'] , Grievant
- and - )
)
FRATERNAL ORDER OF POLICE )
CHIO LABOR COUNCIL )
AWARD OF ARBITRATION
File No, P O% 03102
The undersigned Arbitrator having been duly appointed by the
Parties, in accordance with the Agreement entered into by and
between the Parties, effective April 24, 1986, ang having duly
heard the allegations and proofs of the Parties, Awards "as

follows:

The Grlevance filed herein by Trooper [Zq(m MJVd:] , is
SUSTAINED.

Distance shall be measured by the radius method.

Opinion rendered, Award signed, Issued é?ﬂ Dated at
\r’ gay ©Of

Cleveland, Cuyahoga County, ©Ohio, this

December, 19E6. ¢;;E;4&LLL&A£;2/O

Samuel S. Perr (
Impartial Arbitrator

Four Commerce Park Sguare #600
23200 Chagrin Boulevarad
Beachwood, Ohio 44122
216/252-8220
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