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T. PECEGRANTN,

mmig case, narticularlv vell rresented bw
the partie§ renresent2tives, was heard 1in Columbus,
Nhio, on Hovemher 21, 1986, At the conclusion of the
presentation of the evidence, the rarties! rerresent-
atives ab}y arrued their respective positions, it
was the parties mutual desire that the case be essent -
1411y exnedited, commensurate with whatever time the
undersisned deemed necessary to reach z careful and

considered oninion and award.

1T TV CNNTRACT:

Fertinent ccntractual provisions are anpended

n

s Anpendix T,

TII., STATEVENT OF THE CASE:

ms -

This case zarese at the Nrient Correctiom
Thetitusion whnere emnlnves Tames T, Ynann, a forrection

nfficer 2, the fArievant in tha case. i1s emnloyend Tre
f-ievant stands accusaed n® sliesnine on duty towards the
end of nis snift on rurust 7, 12570, znd vhile assizrned
cuard dutw 2% 37 Dormitory, Jiis accussr Is SRergeant
Trznoes 5., Tletcnaer, ferrecitionzl CTounsellor
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nwiert facllit:
mates, classified as either medium or minimun securlity
jamates. They are not corftined to cells.

The nrievant works fhe third shift i.e, from
10:50 p.m, to £:50 a.m., and has done so since 19%1.
cermeant Fletcher worls the ~4rst shift i.e. from 5.45
~.m. to 1:45 p.m. During tre overlad of shifts ferreant
©ietcher is an indirect sunervisor over the Grievant.
mhe Orievant's immediate suverviscr £hrousrhout his shift
is Centain David Sftoles. *tgles in turn answers to
Majeor K.D. 2ucy, Chief custody Of7icer. Buey in turn

amgwers Lo Sur nintendent Thonas ] f:icvrath

2t approximately €:00 z.m. on ThE MOTNINA of furust 7,
1986, as she unlochked “me door o The T.YV., room Iin 5%

avtly zgleep 2% the o Ticer’'s iagk in the T.Y. room.
Zour to fiva inmates wers 2lso mresInhu in the T.Y., roOm.
Tleteoner asserted she =0 chszervad the Grievant Tor a
minimun of threse ninutes tt o time gid he nove Tlet
teghified thzt snhe made exira nNLst Y janriins her Mers
snd =531l fhe Grievart 6id not resreond 1o neEr. It waz



up the wal¥way to ST Dorm in limht of all the janrslin~
revs GDE Was carrvine. hccordinz to Fletcher she then
approached the Grievant and stood in front of the cesk
but'three to four feet distant from him, whefeﬁpon she
nhserved that the Grievant's eves were closed: that he
was seated in the desk chair with his head arainst the
wall and face toward the ceiling and that his Teetf were
slizhtly oropped up, beinr on the rail. 1t was Fletcher's

+estimony that in a normal tone of voilce she called the

arievent's name. He did not respond, and accordingly
she then called the frievant's name in & command tone

of voice, whereupon the frievant "came to'l and zppeared
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Flatcher to "write un' the incident. Flefcher did
«n At annvoxinmatelwy f£.09 a.m. It recites in nertil-
nent nart as follows:
W . .I observed Nf{icer ¥napp with nis
feet proped (sic) up a little hif and’
head leanino on the wall hehind nim
sleeﬂihvi 1) I cave him two calls hy
saving NfTicer Ynaonp he {inally resronded

to me on the second call.”

The Grievant's version of events on the

morning of furust 7th differs markedlv from that of

ct

Fletcher. The Grievant +ostified Lo the effect that

he was narticularly husy throughout the mornine of
surust Tth, Thus comnmencing 2t 2:30 2.m, the Grievant
was manuired to wake up a counle ol the immates for

+heir assignments in rmein Tocd service, Additional

wake up calls were made for a couole of inmates at

1.2 Ty - ar D o e [ oy 1 "
4-30 z.m. Then a%t approximatelw 5:15 a.m. 2 "count
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reatimany thzt he vAs miteim~ af the affiperts deslk
£ . )

cotoun And ThAT wR2le mtzndine near 2n 0o0DCON vin-

W
w3
et

dow in the “;V. Taunce he ohserved Tletaner cominT

un Lhe wallay td the ST opulldins wrercunon ne =2t
racy down at the deslz. It was the Crievant‘s testd-
many that as Tlatcher entered the T.V. lounre, €
turned hfsvhead to loolk into the bays to makg ure.
211 the inmates were nroperiv dressed., Tt was the
Grievant's recollection that the ™Y, was o on loud angd

tuned in to the 20 minute W rkout. Furthermore, accord-
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o
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o the firievant, some twenty to thirty inmates, all
£alking loudly amontst themselves, were in the lcunre
watchine the 20 minute warl out television nroaceast.

pg wes indicated at the heari

i

+ hy-zevera

-
e
ct
s }
1 (D
w
D
1m0

Lo 3 ~ . .2 PR - £
w3z 7.V, show, which stzlos 3d &

-
=
v
3
[
w
1)
{n
9]
(o
o
!_l
a
}_J
1~

nopular with the inmates, Wi

gexperience

, Fiven

-, = = m - 3 - 3 2
er L0 D2 were o So0N 20N mence wAE, &% 0% cCcnceczl,




n the frievant’s view only = minute hadc
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Te was TurLiaer the Drievnrt o LentiTon v a4+ at a2ll

cipes his eves vera OnEN and
Aecordino Lo tihe Grieyant, he received sufTicient sleen
rrecedins nis shift., The apievant explained the manner
i which he was cittir~ in the chalr 5 .e. head arainst
the wall and feet slightiﬁ nropped un, 48 due to his.
customary "had posture on sittinc”. It 1s noted that
the chair at the officer s desk was in poCY repair.

Tt waes the nievant's testimony trat he Sidn't hear

[y

Tletcher call his name. mhe Orievant also maintained

tnat he called in to base #2 every halfl nour, and the
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receivine Fletcher's "write up” he "thought theyv'd
re g discirlinzary hearinc”, Cartain “tokes recom-
mended th&t Ciscipline be irnosed for the furust 7th
incident, notinr that in thre last © months !"r. ¥narp
had heen fnund“sleeping or noddine en dutv....", and
“I'm recommendineg a 15 day suspension.” Major Bucy;
commentine that this was the 4th sleeping offense 1in
nine months, disaaréed, and recommencded reroval. By
notice cdated September 17, 198€, the Grievant was
notified in'wriﬁinﬁ by Superintendent Stickrath ol his

provosed removal for "sleeninm on duty Aurust 7, 1986,
in 5% Dormitory™ and of a Disciplinary Jiearing to be

held feotemder 23, 128€, kefore Denuty and Hearing

Qfficer Carole Shinlevy, The Grievant appeared and
testified in his own behalf. FSergeant Fletcher ¢id not
testifv at the Sentember Disciplinary Hearirs L

second heearing, a2t the Deparitment's bshest, was convened

=~ L o e . - —~ - bt oL ht - - -
the opportunitiv to cross-exzmine rFletcher whe was avail-
a2hle 20 this Rearinc tecerdine to the Srizvent, it waa
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hearinr, and therefore on Tctober 25, 1055, that he
3 ¥

LY r
Aistributed a “lwer addpesced "to all memhers and

. T e . . . e
sicped By him as Thapter President, assertine the

1l

state's flargrant disrermard of the new contract,
and urrine a letter writing camraliern to th Goverrnor
and .other ftate politicians.

- Union Steward Fddéineton appeared hefore
Fearines Nfficer Shiplevy at the second hearinm and
contended that this second hearinr wes "double jeo-
pardy"” and that accordinsly the Arievant would not he
participatine. Thereafter an "Order of Removal® of

the Grievant dated llovember 5, 193€, signed by Depart-
H = . L

s L%
ment Director Richard P, Seiter and counter-signed by
cuperintendent Stickrath, issued. The order recited
that 1t vas to pecome 'effective Movemper 7, 185G,

Tme "Order of Removzl" recited that "the
nezson for this acticn is that vou have been guilty of
violaztion of Depariment....3ule 5 Sleeping on duty
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waived vour rirhit To the he
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of this violation and vour nrevious ten

suanension “av, 10%(C, for sleenin~ on 4

b
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epartment of

Rehazbilitation and Correction Standards of Conduct, to

1986,

become effective on Septemher 1,

2lly vromuleated by the NDemnartment on 3

with notice of such to 2ll empnlovees on

were unilater-

o

ugust 8, 193¢,

o
(¥

or about tha

date. BEv virtue of the numher of points assirned for
sleepinz cn duty offenses, the Mrder of Removal is
correct in stating that a second offense, under the
Standards of Conduct,warrants removal.

Trhe nrior offebées of sleepine on the Jjob,
relerred to in the Order of Penoval, renerated disci-~
rline wnich the Grievant protestied before Siate Person-
nel Zcard of Review and became the subject of a Zepors
zngd ?eco“wendaﬁion in Case No. 8{-8U5-05-0333 ov the
steztz of Nhilo, State Perscnnsl Board of Review Léminis-
vrztive Law Sudege Hathleen ¥, Taurheriv dzted Julw 17,
1586, based on a Hearins held before her on July B, 163
Jul~e Dgughariy's Pornrt and Teccormendaticn recoites that
the Grisvant wzs " chserved slesning cn April 7, 1826
and on Decemter 17, 12%%: znd thet he was ghzerved Lo Te




snattentive Tor avpnroximately two minutes cn Tecenber

for which the Nrievart was suspended by the

'y
Nepartiment for 12 éars, After malip~ certain "Tandineg
of Tact” unheldins the accuracy ol the “chservztions”
nnted ahove, Judire Daugherty concluded that the two
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2 of sleeninr and the one alleration of in-
attentiveness was “estatlished hr a prevonderance of

the evidence." Judce Daurherty went'on;however; to-
characterize the December 30th incident as “very trivial
an? at best worthv of a written renriﬁand." Judge

Daugherty concluded that the Demartment's 10 day susnen-

sicn of the Orievant was "too harsh" and conseauently

she modified it to a 5 day suspension order, Thereafter
thwe State Personnel Foard of Review rejected Judpe
Saupheriv's Iecommendations, noting thait consliering all
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meetinr at which fevwreany “letcher was 1D attendance,
amean~ oShars, on helal” of manaceTment. Tt as the
Apievent's festimony thav ro explanztion for Fletcher's

presence was made to him. Cunerintendent Stickrath

4

testified that he could not recall just Tletcher

wh\j

was assigned to the Labor/‘anamement rommittee, but

that in anv event £he reasons vwere unrelated fLo the

arievant's discipline. Tt w2

testimony that she had been anpointed by manarenent

i

a

g Tletcher's uncontradicted

5

a facility Foual Fmplovment Arnertunity Officer and had
attended the Lanor/anarpement Committee meetine in her
capacity as such.

mhe Grisvant explained the circumstances sur-

~oundinc the service to him of the nrder of Femoval.
tccording to the nrievant, Cantain Stoles celled him

to the Ceptain's table early in the shift and h

a2 pink slip and a blue siip end asked rim vo "rezd t
i+ the time "a dozen oflficers wers around ani anovhe
Aszen officers nearby” Vhen the Grievant asked IT

could werk out the shift, Stores told him me coulén’
cune~intendent Stickrath teatifizd that he'd tesn Lo
ny Cznitzin Stokes that cteves czlliad the SGrievent Lo
t2nie in the zssemtly rocm wnere e nanded the Griev
nig Order of Removal, remaTiling: "7 mave scnetning

s

ct




vou to read."”

6ficers and a counrle of sunervisors were
Pollowing recefnt of his Order o

tt the time a courle of cerrection

the OGrievant erieved such and by the parties mutual

acreenent the matter was br urht uo tothe

the Grievance Procedure i.e.

of the step
preceedins arbitration. As i1t does hefore

Union allered at Sten 4 that in its Order

the Grievant the Denartment ...viclated

2.02, (24,01), 24.02, 2h, 03, 24.05 and 43,
agreement between the parties,

(3)

The Union zdditionzlly allemed, 2s it does

5317.11 (A) (1), (2), and

of £the Revis

hat the Nnder ol Removal the
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Tt 1g roted that it was the firievant's
testirony thét prior to the Union rerresentation
election in Movember 1935, he was an active sup-
norter ol the Cormunication “Yorkers ol America,
apnd that following the victory of the OCEZA, he he-
came active on-tbeir hehalf as a harralnine committee-
man. Additionallv, the nrievant was elected OCSEA
Chanter vice-pres. in Jenuarv 1986, and subsecuentlw
as Chapnter President in Mav, 1986, Tn his capacity as
a union officer and committeeman the Grievant represent-
ed and assisted emplovees in their srievances with man-
agenent, The Arievant asserted that he usually rot tTo
the Orient facility by 10:15 p.m. to discuss problems
~with emnloyees in the correction officer's lounse, in

~ull view of the suvnervisory stafrl,

reard in effect rumers from other oTficers that Sergeznt
willizms hed sitated That mznzcement was out 10O set ninm.

T4 wazs further <Ths neievani's testimony that
he~inning in FMoverher 1$35 andé alter Yne unlon reprasent-—-
zcimn elechion he vis “ald w o pTher coTrecilions nfficers
<wzt his oSS alone, ar &% langs mare [reausntly thaen
others, was checked oV sumewyiscrs, 1 nots in Tals -
szrd that ol the fwigvant's ~rnicves Terlcrmancs Tyzluztion

-
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evaluations recites unier <he cate~ors "H. Nenendability
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mne 1973 cvaluation rates the O
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ween "usually devendable” and "seldom needs checuwing .

145 1934 evaluation rates the Grievant, “"seldom neecs
checking.”
The Grievant also testified that durine his

1935 evaluation interview with Lieutenant Clark, Clarx

asked the fArievant if h

D

ck

others, such as Sergeant w4lliams, would never O any-

where hecauvse they were inpvolved in the Union. Tt was

e
ut

evant

s
o]

the Grievant's view that Clark wanted the CGr
of his Union position. - Shortly “herezlfter Clark was
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Arievant's SUDErvVisSor.
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un" the Grievant, ne rziled to follow throusn On any
Giscinlinary action, fer the vecord reveals that the

1

apievant's only discinline, since 15 wive on Ceptember
1080, prior to the allered sleeninm on Guty tncident
of Ausust 7, 1986, han been the matters hefore ALI
Daurherty. Further with respect to this matter, the
Grievant contended that others have teen at the facility
without their ties and merelv told to get a tie the next-
mornins; still others were written un. The Grievant
stated iﬁ efTect that the point was that the "clloue
wasn't written up.”

Corrections Off{icer Paul m33lett, who normally

—

works on third shift in 5% Normitory testified that

m

i}
o

5:40 a.m. to 6:10 a.m, he's in continual radio contact

2, with the consesuence that it's not possitile

e

witn rese

to f211 asleep. Tilletlt saiso asserted that normally 30

o 25 inmztes watcn thme 20 minute womkout, znd that the

jeast number of inmates weztehinz are 15 U0 1€
Correciions OfTicer Sary LInvz, yorks &t fase

52 Tantz festifiaed (hatl sUDETVISODS culd ¢zl in tre
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et him"., Accordine to Lintz, other corrections

o}
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o ficers had teld nim that Lieutenant ~lari didntt live
Union officers. Tintz additionally tezcified that lact
winter sore corrections officers servinh rcuard over in-

mates at N°U Bospital were believed to have heen sleep-

4

1ne on duty, hut that one of them, a SVAT team memter,

was helieved to be cnly “resting his evea', and hence,

a

not éisciplined. Lintc point was that SWAT team correct-

1ons officers were shown Tavoritism. JTT is noted that

(%

cwp™  team assirnments are voluntary. 7t was furtiher
Lintz's testimony that others czurht sleeping were not
therealter checked up unon to the extent the Zrievant

was checked up upon. The nrecise b2 15 for Lintz's

Legtimony in this rerard @Was not estahliszhed. Lintz 2ls0
2 N2 2 — - . 2 - = — e Yo m
tegtified that corrections offlcer mazie told him that

Captain “orse had sals that thev'd “met the Grievant

azzin”. Lintz additicnally tastified to the effect that
+he Orievant zlcne had been 2 streong voice for the Union
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£o cateh e Arievant sleerinT. Tr this rerard 1

note that 1t was Ijeutenant Clark and Serrezant Perry
wha had ohserved the. Grisvant sleenin® nm duty on
Necemcer 19, 1%55, one of the tnheidents unon which Mis
10 dav disciolinary lavoff in Ay 1950 rested unon.
Putcher additionzlly testified that follewinf
the Mth Step neetins, corrections officer Razie told

i £has "we'll ret him anzin”
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Corrections NTTicers are arred while on cuzrd duty

away {rom the ~ac4lity, such as at nealth centers anad
nospitals, and due +to the dancer to civilians at these
institutions, slseoinz on cduty while on guardrduty at
such health care institutions is regarded as particular-
1v sériougﬁ' prior thereto Mondrey had been found sleep-

inz on duty at the niverside Hospital on Zpril 16, 1904,

vor these two incidents Yondrey received a 5 day discip-

{0
un

1inary layoff effective January 13, 1625,
mherealter, Tour other incidents of nemlect of
duty erese. Thus on June 13, 1985, “ondrey was AWOL; on

Sulv 15, 1985, he was Tfound to nave committed a security

- H
1295, he was sleepins on duly et N3y lospital: and on
Npvemrner 26, 1%%¥5, he was AT mhese zetions resulted
in nisdemotion fto Correctlons Officer I on Degcemder 3{
1G85,

Mhewmezfter an Epril 22, 1958, Mondrey Was
found =3leen in "disciplinary con »ol", an zrez of ne
faaility where inmates aTe nlzeed Tor discinlinary rez-
zons. <Se —ecsived 2 35 dew fisciniinary 1zwoff, effeci-




Apient Correctlon Thstitution erploves
wiechael Mavle 1s emploved as a Corrections nfficer II.
Mgyle.was found sleening on Autyr at Unlver ity liospital
on ¥ay 12, 1982, for which ne received a 5 dav giscip-
linary lavoff. It appears that vwrior thereto he had
recelved 2 written reprimand and a 3 day disciplinary
ravoflf fof_rea%ons undisclosec Thereafter on April
20, 1583, he was found to have conm+tted a oecurltv
yreach, which preach included beinz "inattentive’,
while on hospital duiy. Tor this "avle received a 5
Gay disciplinary lavolf.

Qther ratters of note concern cercain testi-
mony of CCI sunerintendent ctickratn. Thus iU ves
‘St}ckrath's tgstimony_thaﬁ he had recommended the Grie-
vant's removal based unon Sergeant Tletcher's T
account of Mugust T, 1686, events; ihe Grievent's past
disciplinary record over the eight months preceding

august 7thy the ceriousness of the pugust
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cituation. &5 fuickrath ~ointed out, all of Or
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inmasen are cnnvizied Telons and Lhorc.ore cotential
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danrerous. Tt was Stieckrath's testirony that the newly
promulrated rules were not the basis Tor the Grievant's
dgiscicline.

Tt was Stickrath's testimony that in determin-
inr to 3impose but a 10 day disciplinary laveflfl on the
Grievant for his nre-fucgust 7th infractions he tool into

ng, circumstance™ the rather lengthy

[y

account as a "mitigat

time ta%en bv management to imnose discipline.
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es ied in effect that CCI

-

nad an unenvizble backleg of discivlinary cases and thet

because of such,the lenztn of time elapsing between the
and

cpievant's infTraction in Ausust/ine imnosition of disclip-

1ine in Novermber, was not unusual. In this remard Stick-

rath indicated that upon the closure of the Coclumbus

with cne stafl .’

Tinz2lliv it is ne<ed that Stickrain conecedad
peins zware of the Grievant's istters-to-the~-golivicians
czmpaizn (noted ahove) nrior Lo ine 4y Stepn mesting on




the instant rrievance. et ickrath narticinated in
manacerent's dth Ftep decigion to reduce the Grie-
vant's removal to @ conditional 30 day discinlinary
suspension.

St¢ickrath additionally testifled that man-
agement and the Grievant, in his capacity as a Unlon
officer,~had a-“favorable.relationshiqyf énd ;hatrhe
nad no desire to revnlace the Grievant as the Union's

chiefl representative.

1. Did the violate Section 24.01
' ol the between the parties?
If so, the renedy te? '

- ] o £ =]
02, 24 02, 24,05 or 43.03 cf ne
Loy i % 2
bgreerent nDetween the DaTrTies OF
+— 3 1 ~ n
Sepctions 4117.11 (&) (=), (2) er (3)

Fal L ) .o = 3 T o P % =
of the Revised (Code? Ii 50, Whav shall
the remecy 0e?

.
Mne Tepsriment percelives the 158US o ©e
Wzg the frisvanty Gigninlined for just
- 2 D e - > - -
cause, z2nd if not, wnav 15 the eonTo-
wriate romedn?
T oy view the narcies are sgzentizlliv in
- — —~ o — . - e P . - —
2zresement &% L0 vaE centrzl izszue in the CcE&se. A5 &
Gfeninline casze, 2nd in LI~hL T She just 2EUSe STant-
zv3 of Section 24,01, th2 dg=ue I8 2S se-zted by She Implaorer
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a conveniant descrintion, T shzll charactevize as

the !'nion's "nrocedural flaws" contentions, which
flawvs, contends the Unien, warrant the setting aside
of the discipline imposed here. Thus the Union con-
tends that thg_Dgpartment has violated Secticen 2k, 02
of the narties' Apreement in two wavs. ?iréf? ésséfts
the Union, the Department railed to adhere to the four
step vrorressive discipline schene therein set forth.
In my view this contention must fail. The parties in

Y

+his Section have vnrovided that "disciplinary action

snall De commensurate with the oTfense,  followed by
the provision_that-?discipljnary action shall incluce

.. .verbal revrimand....written reprimand. .. .8}

2stion must take The Torm of the Aizciplinzry zcticons
~merein enumsratad, and anv one of them may 02 Nl
discirline whicn 13 "eommencurate with the ol fensa” at
mznd, rut anothsr waY, 20Fen evidence to the conirarli

< - 2 w—— E A Fad ol P

e -Te cn2 TS L LLEn Q2 L3AT39 a.
R e ey 3 IS r o 2 2 . 2 ~
cewnzl verrimand, nmert a vritien renroTand gtc. irre-
—_— ~ Eade - & s ~ Falad o .

ca=dless of fLhe nILur? oL waw ATTenss: Lo the CONLTAT




far examnle 4n cerinin ¢ireourmrtanzes out-I~ht termi-

. . .
pation misht vell e the Gizci-linsry nellion conrentu-
FR L=t = - - » (VRS N —-—e = - P -

rate Wit~ the offence”. Tecnnd, the Unien contends that
the Nerariment was dilacor: in ifts imnerition of discir-
line, and thereflore in_violation ol the fection's mardate
that "discinlinary action shall he initiated as soon as
"

reasonahly nossible., ...

Tne linion Also ohviously re-
lies on this Section's admonition to panel arhitrators,
namely, that the latter, in "....deciding a discipline

crievance must consider the timeliness of the Fmployer's

d
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to hemin the disciplinzry rrocess."” It is
dilv z2pnarent that these nrovisions, amons others,

reg
were intended to secure Tor emnliovees 3 certain rezsure
of
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in 2 timelyv Tashion evidence to fdefend pllersptions of
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~a frame marked hv uncertainty concerningr
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£ af the rarties’ onls recentlvy ne~ntiated
A~reement., In mv view thene circumstances warrent a
rreater reasure of leewav in jmplementine the “as
soon as reasonahly nossihle” contractual standard
tnan would be the case later in the parties contract-
ual relationship,and at least to the extent that such

leevay does not sirnificantly imninre upon the under-

lyine contractual nurnoses of this standard, which, as

just noted, is the nreservation of evidence and the
“ability of the emplovee to defend himself. téddition-

allv, this conclusion is bolstered hv the uncontradicted

¢k

testimonv of Suverintendent Sticlrath o the eflect

4

tnat in the near past OCI had experienced an unenviahle
. . . s 1 LT . .
wacklor of discipline cases from which its fair to infer

that emnlovees would have come to expect sonme delavs in

the impesiiion of discipline. The issue Lhus comes dovn
tp whether or not if can be s2id that the lapse of tine
hetween the event in cuesiion, furust Tth, and the final
imposition of discinline, M¥venmber 5Sth, imrared the




imnaired the Grievant's defense. Thus I note that

1

A

on the very dav followins the furust T7th incident
the Orievant was conTronted with Tletcher's sleepinr-
on-duty "write un" which the record reflects formed

the basis of his discinline. And by that time, August®

8, 1985, the State Personnel Poard of Review's Order

upholdinm'the'ﬂrievant's previous discipline for sleep-

ing-on-duty had issued. Small wonder then that as the

Grievant in effect conceded, upcn receint of the write
A 3 h M

up, he expected discipline would follow. But this early-

on awareness of the likelihood of discipline serves to
undermine any contention that the Grievant's oppertunit-

ies and abilities tn def

4]

nd himsell were ercced hy the

lanse of time involved here. . "oreover,_ suffice it to

say that in lisht. of the veoman's job done by the Union

to defend the Crievant, it cannot he found that the
L}

lapse of time hetween the event for which he was discin-

. - - Y o ‘s a v - 2 .
lined and the zcotuzl imposifticn of discinline, There

evidence wnatzonaever t{hst the "inion encountered difficulty

-~ A - o 3 £ Ta o 4 e 2
hased on the Jarszs ol ftime, in rarshalline gvicdence for
s v o . . . :
the Grievant's defznse. tYience, nn violatinon of Secticn

2L .02 is founia.

'
Y]
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that Lne Serartment violated cection 24.03 - furervisory
Intimidation. e4mnlv rut this provisien nrecludes A

sunervisor fron moldin~ over the head of an emplovee,

as the sword of Namocles, his ¥nowledse of an event

which mav‘ﬁive rise to the imnosition.of discirline.

_m™he Union supports its contention in this rerard with

the Grievant's suhjective assertion that he was "worried"
by the pending possibility of discinline and that follov-
ing the first disciplinary hearing,officer Shiplevy assert-
ed that she would send her recommendations on up, SO that
he "thoumht that was it." Inrv view, this evidence 1Iis

not persuasive ol the Union's contentiocn. Thus, undéer-

standatly, the Grievant wes worried, vho in his ~nesition

]
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3
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would not it was simply unrealistic of the (Grie-

}-

vant, in light of the necent confirmation oty the S¢{ate

Personnzl 2ozrd of Review ol his prier ciscipline for

~ R - +— R F 2 = | n L TR " 3

sizeping-on-gduty, that Shinlevy S recommendations” would
—~am s &0 Eal -

mzrl the end of The matuer

- -
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on the arppegarance 07 SJEVZSANT “letfcher, o purnortedliv
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onserved She OGrisvant s51leeninf-0n-Tiwl, 2% ¢he Lator
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jede

1in her capacity as an IFN Officer; the frecuency and

]

~ women Lo =such

commonplaceness of the appointment o
positiona: and the lack of any animosity retween Tletcher
and the Grievant, there simply is no sound tasis unon

thich to conclude that Fletcher's nresence was simply

L

desi~ned to harass or intimidate the Orievant. Tn licht

of the foreroines therefore, no violation of Section 2,03

[N

[¢1]

o

that “the Faplover will not impose discipiine in The
nwecence of cther emnlovees....excent in extrordinary
situztigns whizh nose 2 ser fouz, immediate threzs peel
tra szfetv, hezlin or well-heinz of cthers.” The evid-
amce hers, Trom toth rartises, estanlishes that. fechni-
c=21lv &% lgzei. This Troscrintion TUAS not honarec In
tnzt fantzin Stales deliverad the OGrisvent's "Trisr of
Semmwvzi in the rrasenaes of Tother smrlovess’ trd to
~p nume Lrera was no Umewicun, i-mFediate Threat Lo Ine



enfetv, health or well-reins of others, "whic™ juscified

Wia AninT £n Veanpttelenn T

4 S Y N - < &~
nn e“fort whatcoever to humilizte the Grievarnt. a2t

e

it anpears thatv ~toves yas simnly unawareg Cr insensitive
to the renuirements of Cection 24.05 in this rerard,
fiven the frievant's staturé as Union Presidenﬁ, it was
a particularly unlortun ins 1tivity. Honetheless
the OGrievant makes no claim ‘Hnt he was c&bl clv ;umili;
ated by Stoke's rmethod of delivery . Tn these circumst-~
ances, setting aside the Orievant's discinline, or even
modification therecf, is simply net warranted for so
minor an infraction. Illoreover, in these early days of
this the narties Tirst contract it is to ke exnected
+hat emnlovees ahd suoef6£oors al;;g,ﬁil} @akglsome

minor mistakes in administerdine and complying with the

o

cortraci's many and complex nrovisions. Tn m¥ judrment

(‘I"

the parties long term relatl

Q

nshin can onlv be unnec-

cesszarily jeonardized if each and every

'ﬂ

ch minor
inTrzcition i rirorously enforcesd aRs a serilous contract

some leewzv i3 czlled Tor. In ny judznent, Deputy
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Vext considered IS tvhe nion's cententlon
Lhat the Tierariment nas viplated Cection 43,03 - VWorx
ayles, In this rerard “he tnien contends, correctlv,

that ﬂunerintendent Sedpohrathn's End Nirector ceiter's

i

npder of Removal recites that the reason for the Grie-
vant's removal is that he'd been found euilty of ...
violation of Department....rule 5: Sleeping on duty

" _.o" But, arpues the Unfon, the Ryles were not-in - -
effect at the time of the Arievant's allered sleeping-
on-dutv, with the result that it 1is manifestly unfalr
to hold the Grievant to the Bules Standard. Vere this
all that were_involved one would have to say that the
Union nmakes a valid rvoint =nd that such a breach of

fundamentzl due process-would warrant some mocifications,

W .pemlect of Guty in accordance with (0.R.C.) Section

b r T 3 Ced ; ; ~
124.34." In my view, 'since the Rules went into effect



be
124,34, lest it subsenuentlv/founc ©hat thelr failure

«n do so was fatal to thelr case a~a3inat the Grievant.
Th thesze circumstances there is no reascn to doutt
synerintendent Sticvrath's assertion to the eflect

that the Department, in removins the Grievant, was not

relvine on Rule 5, albeit the Order specifically so

states. Hence no violation of Fection k3,03 4is found.

ekt addressed 15 the Union's confention
chat N.R.C. Sections L117.11 (A) (1), (2) and/or (3),
which are suhsumed in the contract, in particular hwy
virtue of Section 43.02 - Preservation of Fenefits,

nave heen violated. In ry view this contention 1is

ct

inex

[p]

iricaplv intertwined with the Union's

et d ~N o [ “ S SR SO S ~
cerLaLn Loy sCclUliocnE, assurst Tor Loe 5342 0 -
Tveisg o) - ~ oo - o . 4
ivgIs only, To Goe suTsumend DV oUnNe CONLLIECL, sucn s LN




S arbit?aticn

=T

Thyg Lhe focif of the ~wieyance AnA “n
i whefher the Arievant was fiaginlined for just
cause, ani not whether the Grievant, OT other emnlov-
ecs, were on various occaslons interfered with, re-
strained or coerced in the exercise of their.rivhts

cuaranteed in M.5.C. 5117, alveif such conduct, 1f

'éstabiisheﬁ‘mirht'wel} ched licht on the motivation

hehind manasement 'S Giscinline o7 the Grievant. &0
1+ is that T find that any independent rfinding that
the contract as a whole, or in narticular Section 43.02
has been violated by virtue of violations of n.R.C.

to . .
4117,/ re bevond the scope of tne instant rrievance, 2and

. .

tnis beins so, 1 nave no jurisdiction to make such det-
erminations. iccordinzly the issue of whether or not
now.. b117.31(0) (1), (2), 2and (3) are subsumed within

swe contract, cannot, ard is not, reached here.

]

Vext addressed is the inion's "Gouble jeoparcy’

et her
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ention. In srhisration, unpder the rubrric of “dounle

+~ = v - - . - ——— S ~12 - ~
....Lthe doutle jeomarav concart (or comesthing axin Tnere-

+0) 21ls0 hzs tesn meld anrlicable whevre manzogrent undu

Aplimare ¥ne camgmavt oT PR o S gy e o~ 2 74 " {‘}
delr tne 2gEE3SCEnt OT ENTOTCETELV of discinline
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See: Imes Emmdfwaiion VOTVR, “1kours Z il
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T+ appesrs that 1t was this sense of the concept which
AT

nicr ftewand Fddincton vrad at the second pre-discir-

[

i

i

1inzrv hmearinz. Tor the reasons noted ahbove, hovever,

P

jo

T £ind no “undue delav’ her nence T [ind the

m

ans
"gouble ieorardy" defense to be without meritc.

Favine discussed what I have characterized as
tmwe "nrocedural flaw” arguments of the Union, I turn now
to the merits of the case to determine wvhether in flact
the Grievant was slgening—on—theujob.

Invariably arbitracion cases involving alleca-
tions of sleepinz on the job center around the various
sndicia of the lack of consciousness known as sleening.
There is no magic number cf indiciza recuired to vID the
scales in favor of findih;, or not finding, the state

of slesn.

intraduced evidence thet at the time frames testililed
to by FTletcher there viriuzlly zlways was 2 minimum of
15 irmztes nresent in ths 7.V, room watehing the 20
minute workroust, whsreas Tletcher cescerined only Y er
“oinr tresent. In ithis reczrd, nowever, the Union's
s+tz0y rizes or f21ls on the nrsgiss azccuracy of the



time frane hoth Tletcher and otner wltnesses ascrited
tno events, namelw, £:07 a.—~. Tut a witnesats estimate
of time can seldon be taken Ao withoul fnaceuracien.
mnis is especially so where, as here,no One =0 much as

claimed that they had checked their watches or & clook.

" ps ALJT Daugherty ohserved in the OGrievant's Decenter 17,

1985, case before her: there are no consistent times

offered bv anv of the witnesses. In sum therefore I
am not particularly t1mpressed by the discrenencies bet-

ween the numher of inmates present, or normally rresent,

at 6:00 2.m., zs described by various of the witnesses,

O

znd Tletcher's account. In ny view its more reasonatle.

to assume that Tletcher, net surp-isinrly, misjud
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over, even 2assuming ot

Aumber of irmates pressnt when she srrived, such dces
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evcceded 3 to 5 minutes, L£llovwin~ as a~zin,

estirmzte of time was Lilkelwy lon~er than reality

e

riven the neotorious inaccuracy of agccounts of

not checlked arainst a watch or cloclk, Tletcher's

Fad

accusation of but a hrief loss of

the Arievant to sieen is simply not ruled out by the

routine din described by the Union's wiinesse

Juzxtaposinr Pletcher's account of events

around £:00 a.m. on Aupust 7th, 192€, with that

“ 9

the Grievant's, T find the Grievant's
ticulzar T find

considerabliy strained, In par

unlikelw that the CGrievant would have-obs

10

approzaching the 5E buildine and vet sat down at the
officer's desk again. This is especizlly so in e
of the Tact that, z2s the CGrievant does not contess,

supervisors desire to leave gn impression

™ s < -~ FER - 4 T £ .
convey, Then too there is the fSrievant's increzfulous
N ~& 2 <+ -~ + < a -~ -
zyxplanalion that his nosition in the chalir» was simply
e 2 -— £ - - E 4 - - -— —
atiribucahle to his tvnical wnoor nosiure while =ittins

it hichly

consciousness by

account to he

rved Fletcher




vhen in fact somethine at least similar to the
nypievant's resiticn was =0 readfly and convincinely
exnlainahle by the chalr's dfsreorair and the necensily
to therefore sit in it scmewhat peculiariv., In my
view these ratters serve to seriously undermine the
Grievant's credibilitv. Counle with this thehlack

of any evidence of any animosity harbored by "letcher
fof the Gfievéﬁt: thé_iacﬁ of ény‘évidéﬁée”fhét éﬁe was
aware of the Orievant's prior problems with sleeping-
on—duty;thé seriousness of sleening-on-duty and there-
fore alleraticns thereof; and the unpersuasiveness of
“he Union's collateral sttacks on Fletcher's crediblity,

I am constrained to credit her account. In my view

®letcher descrivted sufficient indicia of lack of con-
sciousness to satisfy me that indeed the Grievanc

nocded off énd was asleep at the time Fletcher observed
nim from but four feet awav. Ilis posture; nis closed

eves: his failure to respond to his name stated in 2

rnd the fact that other indicia of slszepn, such 2% SNOTing

S — s - - B & 4. . - [

nes ot =sevve o Aliminish this conclusnicon “he Tact

P N - ] P — - -y ] - 2 £ ~ — PR
2%t 211 wzs in arder, however, coes indicafe That the
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s same evidence zlso indi-

L

out to sleen on dutw., Th
cates that the fAricvant was not asleen Tar lonr
Fut was the discinline meted out fto others
for similar offenses so much less than that meted out
to the Arievant as to male out a case of disparate
tfeathent? Tn this recard only the cases of correétion
officers ﬁond:ey_qu “Mavle can be relied uvon, for
references to still others were sinmply teo lacking 1In

detall to base any findine of d&isnarate treatment there-

on.  Directly to the point, I believe that “ondrey and

wayle's cases are sufficiently different and distinguish-

able from the Grievant's to warrant the conclusion thnat

t

ther cannot form the hasis of any disparate treatment
contention. Thus “ondreyv's discipline and fate resulted

Trom oan admixture ol offenses, nnt confined, ez wvere the

Grievant's offenses, to sleenine and/cr inattentiveness

te cduty. rereover, as Supsrintendent ftickrath pointed
out, ¥enfrey was dermoted -~ indeed z severe form of disz-
cipline, As for Yawle, the fact is that przeoticzlly 2
rezr» had 2lapsed fetween nis offenses, whereas {he Grie-
vant's olffenses, four in number, Tellowed cne unon an-
cther within less than 2 dsar THmis repetitious reclifi-
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fecordinsly, I find no disparate treatment of the Grie-
vant.

mnere remeins for consideration the alleration
that the Grievant's renoval, subsecuently reduced to a
conditional éisciplinary lavoff, was motiva ted by anti-
union cons 1oerauions and therefore discriminatory and
accordingly viclative of the Jjust causerstandard of
Seétion72ﬁ.0i‘andmﬁhé-discriminatinn proscriptions of
Section 2.02.

Tn this rermard, arencies such 2s fhe ILLR®,
charred with determining whether anti-union motivations
underlie zdverse action against employees,invariably

néicators of discrimina-
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of Union nostilitv by sunervisors:; inguiries cor stzte-

ments by sunerviscrs of emplovees desirned to feel out
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In the instant c2s2 m2ny onf these in7

.

24 -~ ~ S R - + -
are eill.er present or arrual:ly rresent, Chus Lo

IS

-clear that the fGrievant had a hirh nrofile as a Union
activist. Zfdditionally, considerahle hearsay evidence
nortravine Sergzeants Bunky, Captain Morse, Lieutenant
Clark; Sernpeant Williams and Sereceant Berry; as harhor
ing anti—ﬁnion sentiments in generazl or for the Grieva

in particular, was elicited. The difficulty, however,

nt

with this evidence is that it is hearsay and in nyv view,

as such, can not be relied upon to supnort so serious

an alleration as discriminatory treztment. Other alle
gations, sﬁch as favorable treatment and/or management
overlooking the transrressions of SUHAT tezm members or
members of "the cligue" afe simnly too vagué to ﬁaké a
findinm of discriminatory motivation.

Two exceptions to the &b
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~o hacik off Union sympathy 2nmd Yro with the rrocran’,

The dilfficuliy with r=llznce ¢n theszs Iincidents, howev
18 Uhat neiiher Clark ner Sundy weve fnvelved with the
discinline impesed for the fursuns 74n ingident. TFurce

's



nts were verv =stale a5 ol Aurust

additionz2lly, in suppert of ‘its discriminatery
treatment azlleration the Union relies on the nurrorted
extra surveillance of the Grievant's actiyities while

on dutv. An insurmountable difficulty with such reli-
ance, hoﬁever, are the Grievant's evaluations both be-
Tore and after his Union activism surpesting that he
"needs freguent checkins”. This fact furnishes a per-—

fectly lemitimate basils for frequent checks of the Grie-

vart, thereby undermining any inference that such exira

ot
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PELnT Inatientiva-son-duty, such Lhat zny dfscriminatory
meotive would have To he Tus 3 tarsizi movivation

In my Judsment close scruiting @f <he zhove
matiers fzlls to peorzuades re that Shio Ovisvantlg diz-
cipline was 4lsoriminzsc=ily rotivaces I.e, metivated



ny anti-uninon cnnsiﬁerétﬁons. Tence no vielatien
af Cectirn 2,02 9= Tount,

“me case thus comes douwn to whether or nrot
the dincinline immosed, a thirtv day itscirlinary sus-
pension with the provise "....that any future instances
cf nerléct of dutvy will result in irmediate dismissal”
15‘aopropfiate,

Tn this rerard there can be no ocuestion but

that sleeninc-on-duty is a serious offense for a cor-

recsions officer . As th

o

NDepariment noints out, such

“hreatens the safety of both the officer involved and

ct

others, ané indeed the inmates, 1T a hostare situation
were to arise., At the same time OCI has been scmewhzt
sansuine about the offense .and not dealt with it part-

jeularly hzrshly un to the time in ouestion

7th, 15%6. ‘onetheless a distinguishinr feature of the

fyievani's case is the close-in-fime repitition of the

ines cones confidence that
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gselg after an ALJ had susizined in pert his pricr 2is-
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cipling, two events which hzd To nzve IODressed in2




Grievant the seriousness of his sleepinc-on-

[

moosed Ty the Denartment. Nther faciors and consider-
ations, however, undercut the validity of the "prpviso
té the Grievant's disciplinary léydff.r fne Geakﬁess

of the proviso is that 1t is not restricted as to time,

80 £haﬁjpfééﬁﬁébly.a hé%léﬁt of-éﬁtﬁvgffeﬁge QUite A
‘SOme time {rom now would nonefheless warrant. immecdiate
discharse. Such a result is "too harsh" in the cir-
cumstances presented here. Another weakness in the

proviso is thzt any and every "neglect ol duty»",

whether or not reliated to the Grievan
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sleepinc-on-duty,

would werrant immediate dismissal., Such a sweepninnm

hire
is otherwise un:le";swéd. “orecver, in the nast, such
25 with officers liondrey and Mavle, & "mix™ of diiferent
offemaes mas nonetheless not resulted in a "last chance’
digseinlinary lzvolf such a3 $the nrovisoe Imnoses nere.
Then foo this lzst instaence on fucust Tih was & noedding
ofT" 2nd not a deliberzie plan to slsen eon duly. Accord-



inrly, the "proviso” to tre Grievantts disciplinary
1avaltf iz rezcinded. Let the Grievant he cautioned,
nowever, that the recission of the "nroviso’ dees

not serve to insulate him from prooner discharre for
vet anotheor sleeninc-on-dutv offense or other "nerlect
of dugy'-offéhse, but rather merelﬁ restores the con-
t"acuual suandard of "just cause", which may or may
not he trén sressed bv dichar"e.forﬁsﬁch conduct,

'cepend;nq on all the facts and circumstances then pre-

vailing.

VI, AWARD

Tor the reasons'more fullyv set forth above,

the prievance is sustained in wert and denied Iin

d.

v
hwl

ot

inplinary lzyoff without
pa for sleeming on duty is sustained; the nroviso to
nis disciplinary lavoff is rescinded, and the fGrievanti's

repordéds will so reflect this recission,



matiersz as notifications of diccinlinary action in
soeme nrivate rlace because the frreement so renuires
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