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ARBI TRATI ON

STATE OF OHI O
and

FRATERNAL ORDER OF POLI CE
OH O LABOR COUNCI L, | NC.

DECTSI ON. AND AWARD

This case is brought by fourteen State Troopers who
contend that the State, of Chio has deprived themof their
seniority rights in. violation of the Collective Bargai ning
Agreenent' (hereafter "Agreenment") enacted on April 28, 1986
between the State and the Fraternal Order of Police, Chio
Labor Council, Inc. (hereafter "Labor Council").

The facts are undi sputed. Gievants worked for the
State H ghway Patrol for varying nunbers of years, left
their enploynent for a year or nore, and then returned, all
bef ore the enactnment of the Agreenent. Prior to their
return, they were assured that their periods of previous
enpl oynent with the H ghway Patrol would be credited for
pur poses of determ ning seniority; and upon their return

that was in fact done. But after April 28, 1986 the State



took the position that the newy enacted Agreenent pre-
cluded the giving of credit for enploynent prior to a
break in service of nore than one year, and reduced
Gievants' seniority status accordingly. For exanple
Gievant Thomas Keast was initially hired in 1965, |eft
in 1969 for other enploynent, and returned in 1974.
During the twel ve years since his return, he has been
credited with the four years' service prior to 1969 for
pur poses of determning seniority, and thus was the
second trooper listed on the vacation list issued for his
post on March 31, 1986, which was in order of seniority.
However, on the seniority list issued shortly after enact-

ment of the Agreenent, he was the sixth trooper |isted.

|. Arbitrability

At the hearing herein, the State took the position
that the grievance was not arbitrable because Gievants
were represented not by Labor Council, but by W Sean
Kel | eher, an outside attorney. The facts underlying this
situation are as foll ows.

Gievants filed this grievance as a class grievance

directly into the third step of the grievance procedure,



pursuant to Section 20.04 of the Agreenment. ' Wen the
gri evance was deni ed, Labor Council appealed to the
fourth step of the grievance procedure on behalf of

2

Gievants. When t he appeal was deni ed, Labor Counci

notified the State in witing that it would be taking

Article 20.04 of the Agreement provides, in
pertinent part, as follows:

20.04 @Gl evant

A grievance under this procedure may be
brought by any bargai ning unit nenber who
bel i eves hinself/herself to be aggrieved
by a specific violation of this Agreenent.

Where a group of bargaining unit nenbers
desire to file a grievance involving an
all eged violation which affects nore than
one nenber in the same way the grievance
may be filed by the F.O P. Chio Labor
Council. . . . Gievances so initiated
shall be called class grievances.
Cl ass grievances shall be initiated
directly at the third step of the grievance
procedure.

2Article 20.06 of the Agreenent provides, in
pertinent part, as foll ows:

If the grievant or the F.O P. Chio Labor
Council is not satisfied with the witten
answer received at Step 3, within ten (10)
days after receipt thereof, the F.OP. Chio
Labor Council may appeal to the Director of
the Ofice of Collective Bargaining.



the case to arbitration. 3

Prior to the hearing, when
lists of prospective w tnesses were exchanged, ‘ Attorney
Kel | eher advised the State that he had been retained
by the Labor Council to represent Gievants at the
heari ng.

The Agreenent clearly contenplates that after Step
3 of the grievance procedure, Labor Council rather than
i ndi vidual grievants will prosecute the case. Here,

Labor Council fully prosecuted the case after Step 3

up to and including the ‘arbitration hearing. As shown,

3 Article 20.06 of the Agreenent provides, in pertinent
part, as foll ows:

- 1f- the F.O P. Chio Labor Council is
not satisfied with the answer at Step Four
it may submt the grievance to arbitra-
tion under the provisions of Section 20.07 of
this article, by witten notice of its desire
to do so.

4

Article 20.06 of the Agreenent provides, in pertinent
part, as foll ows:

8. Discovery

Five (5) days prior to the start of an
arbitration hearing under this article,
the parties shall deliver the nanmes of
all wtnesses to each other.

Apparently, there was a nutual waiver of the five day
requi renment, since neither party delivered the nanes of
all its witnesses five days prior to the hearing.



it followed all of the procedural steps required by the
Agreenment to bring the case to arbitration. Then it
retai ned counsel to present the case at the arbitration
hearing. > As far as the record shows, it has never in
any way indicated that it was not a party to or bound
by the arbitration proceedi ngs. Under these circum
stances, both the letter and the spirit of the Agree-
nment have been conpletely fulfilled, and there is no

bar to arbitrating the case.

2. Revocation of Seniority
The State takes the position that Article 36 of
t he' Agreenent precludes the giving of credit for em
pl oynent prior to a break'in service f nore than a
year when determ ning seniority. Article 36 provides,

in pertinent part, as foll ows:

Article 20.07 of the Agreenent provides, in pertinent
part, as follows

20.07 Arbitration

4, The parties may be represented by their
representatives or, |egal counsel



ARTI CLE 36 - SENIORITY

36.01 Definition

Seniority shall be defined as the total
| ength of continuous service in a pernmanent
full-tinme position or succession of positions
with the Enployer. '"A term nation of enpl oynent
for any reason lasting |less than thirty-one (31)
days shall not constitute a break in continuous
servi ce. Conti nuous service also wll not be

interrupted if the enpl oyee was on approved
| eave of absence or if the enployee is reem

pl oyed within two (2) years fromthe date of a
| ayof f .

36.03 Termnation of Seniority

Seniority shall term nate when the enpl oyee:

(1) Quits or resigns, and is separated from
the Patrol for nore than one (1) year

As shown, Gievants were assured prior to their return

to enploynent with the Hi ghway Patrol, which in Trooper
Keast's case was twel ve years ago, that their previous

servi ce woul d be counted when determ ning seniority status.
And that practice was followed as to Gievants until the
Agreenent went into effect. The State argues that this
practi ce nmust now be reversed, and that Gievants nust

be stripped of the seniority, and the benefits which

flow therefrom which they have enjoyed since their return

to enpl oynent.



The Suprenme Court has made clear in nunerous instances
the inportance of seniority to an enployee's working life,
and has recognized that it is a benefit, if not a right,
whi ch cannot lightly be taken away. As it noted in California

Brewers Association V. Bryant., 444 U S. 598, 605-06 (1980);

In the area of |abor relations, "seniority"
is a termthat connotes | ength of enploynent. A
"seniority systenf is a schene that, alone or in
tandemw th non-"seniority" criteria, allots to
enpl oyees ever inproving enploynent rights and
benefits as their relative | engths of pertinent
enpl oynment increase. Unl i ke other nethods of
al l ocati ng enpl oynent benefits and opportunities,
such as subjective eval uations or educati onal
requi rements, -the principal feature of any and
every "seniority system is that preferenti al
treatnment is dispensed on the basis of sone
nmeasure of time served in enploynent.

In Wgant v. Jackson Board of Education. 106 S. . 1842, 1851

(1986), the Court held that the Jackson Board of Education

could not use layoffs as the neans to acconplish its
| egi ti mat e purpose of renmedying prior discrimnation

against mnorities in hiring teachers, noting that

o Even a tenporary |ayoff may have
adverse financial as well as psychol o. gi cal
effects. A worker may invest many productive
years in one job and one city with the
expectation of earning the stability and
security of seniority. "At that point, the
ri ghts and expectations surroundi ng seniority
make up what is probably the nost val uabl e
capital asset that the worker owns,' worth
even nore than the current equity in his
hone. "



And see, ITeansters v. U S., 431 U S. 324 (1977). Thus,
a determnation that Grievants' seniority nmay be reduced
or elimnated should not be reached absent conpelling
evi dence that the parties so intended. °

There is no such evidence here. |ndeed, what
evi dence there is, nanely sonme notes fromthe bargaining
sessions |leading to the enactnent of the Agreenent, indicate
that the matter was not discussed at all; the provision
was enacted essentially as proposed, with m nor changes
not relevant here.

The contract | anguage itself is prospective - i.e.,
"Seniority 'shall be defined. . . and "Seniority shall
terminate . . » The "normal expectation” is that

contract benefits and liabilities will be prospective

in their application."" Tinken-Detroit Axle Co. 21

LA 197, 198" (R Smth, 1953). In other areas of the

6Seniority is relevant under this Agreenent in
determ ning order of layoffs, shift assignnments, and
transfer rights, .inter alia. In addition, Gievants
testified that seniority is relevant in determ ning
vacati on schedul es, officer-in-charge assignnents,

and car assignnments, and that it affects the respect
recei ved fromone's coll eagues.




Agreenent, the parties indicated their intent that
benefits and rights previously in existence should
not be disturbed by the Agreenent. For instance,
Article 2, while stating that the Agreenent is a
"final and conpl ete agreenent of all negoti ated

itens. . .", contains the foll owi ng caveat:

Fringe benefits and other rights granted. _
the Chi o Revised Code which were in effect
on the effective date of this Agreenent and
whi ch are not specifically provided for or
abridged by this Agreenent will continue

in effect under conditions upon which they
had previously been granted throughout the
life of this-Agreenent unless altered by

mut ual consent of the Enpl oyer and the Labor

Counci | .
And Articles 31 (Residency) and 43 (Vacation Al owance)
make clear that they are prospective in application only.
Thus, to find that the State nmay reduce or take away
Gievants' seniority under these circunstances woul d
be to contravene the parties' intent as evidenced
el sewhere in the Agreenent.

Mor eover, such an interpretation would be contrary

to State policy as evidenced in other areas.

For instance, the Chio Public Enpl oyee Retirenent
System contained.in Chapter 145, Sections 1-21 of the
Chi o Adm ni strative Code, clearly contenpl ates that
credit wll be given for all periods of past service.


http://contained.in

And finally, to find that the State may retrospectively
deprive enpl oyees of previously enjoyed benefits woul d

rai se serious questions of constitutionality.8

3. Award

For all of the foregoing reasons, the grievance
is upheld. The State is ordered to retore to Gievants
forthwith the seniority status and benefits which they
enjoyed prior to the enactnent of the Agreenent, and to
make them whol e for any | osses suffered as a result of

t he deprivation of such seniority status and benefits.
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8

Conpare,' ' Babcock-WIcox Co..' 26 LA 502 (Donahue,
1956), where the Arbitrator held that a seniority
provision sinmilar to that. involved here would have
to be applied retrospectively in order to avoid
elimnation of. "rights which . . . enployees nay
have gai ned through | ong and neritorious service"
prior to enactnent of the parties' collective
bar gai ni ng agreenent.
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