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PROCEDURAL BACKGROUND

This matter came on for an arbitration hearingg@ a.m. on June 27, 2016 in a conference
room at the Warren Correctional Institution, 578&t& Route 63, Lebanon, Ohio 45036. At the
hearing both parties were afforded a full and @giportunity to present evidence and arguments
in support of their positions. The arbitration hegrconcluded at 5:00 p.m. on June 27, 2016
following a view of a portion of the perimeter diet Lebanon Correctional Institution and a sally
port at the Lebanon Correctional Institution, aimel ¢videntiary record was closed at that time.

Post-hearing briefs were received from the paltiethe arbitrator by August 12, 2016 and
exchanged between the parties by the arbitratéxugust 12, 2016.

This matter proceeds under a collective bargaiagrgement in effect between the parties
from March 1, 2012 through February 28, 2015, J&kttibit 1.

No issue as to the arbitrability of the grievahes been raised. Under the language of the
parties’ collective bargaining agreement, JointikitL, the arbitrator finds the grievance to be

arbitrable and properly before the arbitrator ®riew and resolution.

JOINT ISSUE

Was the Grievant, Penny Bentley, removed fromplosition as a Corrections Officer for
just cause?

If not, what shall the remedy be?



JOINT STIPULATIONS

=

Grievant (Penny Bentley) was hired on Decembed 266.

n

Grievant was placed on Administrative Leaveédoigust 24, 2015.

. Grievant was removed on October 9, 2015.

w

4. The Grievant was removed for violation of tbédwing work rules:

7. Failure to follow post orders, adminigiratregulations, policies or
written or verbal directives.

18. Threatening, intimidating or coercing amstemployee or a member of
the general public.

36. Any act or failure to act that couldrhaor potentially harm the employee, fellow
employees(s) or a member of &r@egal public.

37. Actions that could compromise or implaé ability of an employee to effectively
carry out his/her duties as alipidmployee.

38. Any act, or failure to act, or commissinot otherwise set forth herein which

constitutes a threat to the sécof the facility, staff, any individual undereh
supervision of the Departmenta@nember of the general public.

JOINT EXHIBITS

1. Contract between the State of Ohio and OCSESM®AE, Local 11.
2. Grievance Trail, A - D.
3. Discipline Packet, A — J.

4. Management Investigation, A — G.



STATEMENT OF THE CASE

The parties to this arbitration proceeding, thegesof Ohio, Department of Rehabilitation
and Correction, Lebanon Correctional Institutioardinafter the Employer, and the Ohio Civil
Service Employees Association, American Federatf@tate, County and Municipal Employees,
Local 11, AFL-CIO, hereinafter the Union, are pestito a collective bargaining agreement in
effect from March 1, 2012 through February 28, 203&int Exhibit 1. Within the parties’
Agreement in Article 24, section 24.01 the Emplagarot to impose discipline upon a bargaining
unit member except for just cause.

The grievant in this proceeding, Penny E. Bentlegs hired by the Ohio Department of
Rehabilitation and Correction on December 16, 1896vork at the Lebanon Correctional
Institution. Ms. Bentley continued in this employmeintil her removal that occurred effective
October 9, 2015.

On August 24, 2015 Ms. Bentley, a Correction @ffiat the Lebanon Correctional
Institution was ordered onto Administrative Leaasé&d upon an allegation that on August 21,
2015 at approximately 8:50 p.m., while working pester patrol at the Lebanon Correctional
Institution, Officer Ms. Bentley pointed the muzdea Remington 870 shotgun at the face of a
coworker, with the muzzle approximately one foonfrthe face of the co-worker.

On October 9, 2015, following the conclusion ad-gisciplinary procedures, the Employer
issued a Notice of Disciplinary Action to Ms. Beatlnotifying Ms. Bentley that she was being
removed from her employment as a Correction Offiyethe Ohio Department of Rehabilitation
and Correction effective October 9, 2015. The reagwesented for the discharge of Ms. Bentley
as presented in the Notice of Disciplinary Actidaint Exhibit 3, refer to infractions of work rule

7, failure to follow orders, regulations and pad work rule 18, threatening, intimidating or



coercing another employee; work rule 29, purposefuhappropriate display of weapons; work
rule 36, any act or failure to act that could hampotentially harm a fellow employee; work rule
37, any act or failure to act that could compromiseimpair the ability of an employee to
effectively carry out his/her duties as a publigpéoyee, and work rule 38, any act or commission
that constitutes a threat to the security of thedifg or staff. The Notice of Disciplinary Action
issued to Ms. Bentley, Joint Exhibit 3, chargesn&ugust 21, 2015, while on duty, Officer Penny
Bentley did, without authorization, point the muedf a state-issued shotgun at Officer Linda
Kelly.” This is a Notice of Disciplinary Action siged by the appointing authority on October 8,
2015 and is acknowledged received through a sigaétyMs. Bentley dated October 9, 2015.

On October 13, 2015 the Union filed a written gaiece with the Employer on behalf of
Ms. Bentley. The grievance charged that the Emplbgid removed the grievant effective October
9, 2015 and had not had just cause to do so. Tiaeagice filed on behalf of Ms. Bentley notes
that Ms. Bentley had no prior discipline, and itclsarged in the grievance that the discipline
imposed upon Ms. Bentley was excessive and not @muorate with the alleged work rule
violations. The grievance filed on behalf of Ms.ney by the Union seeks the reinstatement of
Ms. Bentley with full back pay and the return ofamd all lost benefits. The Union asks that part
of the remedy include an order that all referetiogle discipline be removed from Ms. Bentley’s
work record and Ms. Bentley be made whole in eveay.

The grievance remained unresolved between theepamd the grievance was moved to
final and binding arbitration at the direction bétUnion on or about January 20, 2016.

The arbitration hearing occurred on June 27, 2@8t-hearing briefs from the parties

were received by August 12, 2016.



SUMMARY OF TESTIMONY

Casey Batr

Casey Barr is an Investigator at the Lebanon Ctiamral Institution. Mr. Barr has worked
for the Department of Rehabilitation and Correctfon twenty-eight years - five years as a
Correction Officer, five years as a Correction ltemant, and eighteen years as an Investigator.

Investigator Barr is familiar with the incidentvimlving Ms. Bentley on August 21, 2015
as Investigator Barr was assigned the investigaifomhat was viewed as a possible incident of
workplace violence.

Investigator Barr identified Joint Exhibit 4, pagé and 2 as an Investigation Summary
Report from Investigators Casey Barr and Jason #iedicted to the Warden of the Lebanon
Correctional Institution dated August 28, 2015.sTBummary Report states that the following
employees were involved in the investigation: Carom Officer Penny Bentley, Correction
Officer Linda Kelly, Correction Officer Mark Conokeand Correction Officer Jennifer Wilson.

The first page of the Investigation Summary Replwint Exhibit 4 presents the following:

It is alleged that on August 21, 2015 at approxetyad:50 PM, Officers Kelly and
Conover were confronted by Officer Bentley as theyked on the perimeter road
near the Powerhouse. According to Kelly and Cond®entley, who was assigned
to an armed (Glock 23 handgun and Remington 87@shpperimeter patrol post,
parked the patrol vehicle, exited the vehicle ateped in front of them and
stopped them. The Glock was holstered and the B@tysn was being held by
Bentley in a “port-arms” position. They state tBantley then took a step towards
Kelly and asked her “Do you have something to sayé?” and Kelly responded
“No ma’am.” Bentley then lowered the shotgun taaipon so that the muzzle was
approximately one foot away from the face of Kely.this time Bentley again
asked Kelly “Do you have something to say to me®l Kelly again replied “No
Ma’am.” Conover then attempted to step between IBgrdnd Kelly but was
ordered to stand aside by Bentley. Kelly was askéurd time by Bentley if she
had something to say. When Kelly replied that sHendt, Bentley replied “I didn’t
think so” and turned and entered her patrol vetaadl drove off.



Investigator Barr testified that the investigatminthe August 21, 2015 incident included
interviews of Officers Bentley, Conover, Kelly, andfilson, and Correction Lieutenants J.
Buckhalter and T. Bell.

Investigator Barr noted that the Investigation &ary Report, Joint Exhibit 4, page 1
found that Correction Officer Bentley had violat&RC policy 31-SEM-08, Response to
Workplace Violence and Workplace Domestic Violendéorkplace violence is defined in this
policy as any act or threat of violence that ocairthe workplace and includes any act that has a
reasonable potential for the infliction of physioakemotional harm or trauma. Workplace violence
under this policy is divided into five categorieson-physical violence, physical violence,
aggravated physical violence, domestic violencd,waorkplace domestic violence. This policy’s
definition of non-physical violence includes belahat communicates a direct or indirect threat
of physical harm, violence, harassment, intimidatior other disruptive behavior. Physical
violence in this policy is defined as any physiaet that results in physical or emotional harm or
trauma with or without the use of a weapon. Aggradghysical violence is defined in this policy
as inappropriate use of firearms, weapons, or #mgr @langerous devices on state property. This
policy acknowledges that some employees of the (épartment of Rehabilitation and
Correction are authorized to perform their officjab duties while in possession of firearms,
weapons, or other dangerous devices but such esgdogre to use these firearms, weapons, or
other dangerous devices only in accordance witlardey@ntal operating procedures, post orders,
and all applicable state and federal laws.

Section V of policy DRC 31-SEM-08 states that @i@o Department of Rehabilitation
and Correction has “zero tolerance” for workplamdence, and threats or acts of violence among

persons employed by the Department will not baadéel. This policy provides that any individual



violating this policy is subject to disciplinarytam.

Investigator Barr testified that there was no wide audio recording of the August 21,
2015 incident.

Investigator Barr identified Joint Exhibit 4(B)ages 1-7 (paginated 106 - 112 in the upper
right corners) as the transcribed investigatorgrview of Penny Bentley conducted on August
25, 2015. During this interview Ms. Bentley waseaslabout the August 21, 2015 incident at the
Lebanon Correctional Institution involving Correxti Officer Kelly, to which Ms. Bentley

responded:

Yes. It started as | came out of the tower becatisdout 835 | came out of the
tower and got into the car and see | don’t usulakyiow you don’t know, but |
don’t use the bathroom up there. So when | comendogo to the Powerhouse
because it doesn’t have anything up there for wyanuse the bathroom. So |
called in my mileage, | drove around and went ®oRbwerhouse and parked there.
So | always take my weapons in everywhere | g@vien leave them. So | got my
shotgun out of my bag. Got out of the car and weshut the door to go walk in.

I heard some talking so | looked because | am geeiwho is this. Because that is
what | am supposed to do, address anybody who iBeoperimeter, it was dark. |
mean it was hard to see who it was until they goom me. And then | just ... they
got up by the car, | walked to the car. All daydashe is out on the yard screaming
“whore, whore, whore”. This has been going on fartdle. | told Lt Buckhalter
about it. And then she gets the inmates doingaitit %as so bad that day | closed
the window so | didn’t have to listen to them. Ainchn see her. She comes around
and ride and says “whore, whore” and then one sheestood up and did this ... in
the Gator. | don’t know what it meant and | just isathere | actually closed the
windows. So then | went down and got in the carwadt around and went to use
the bathroom. It was never me to stop becauserobdwause | didn’'t know she
was around there. So | went to the bathroom, getydving out, shut the door, |
heard them talking. | looked and acknowledge wheei$, so | seen (sic) it was her
and a guy. | don’t even know that guy. So they coméo the car, close enough to
where | can see who they were. So | walked uppofse | had my gun here, a shot
gun. | had my bag throwed (sic) over my shouldet Bhad my Glock on cause
you can never leave them in the car. | was goingh&obathroom, not to say
anything to them. They just happened to come Unq@ard them and | made sure
who it was. Then | just walked up and asked henyolo have something you want
to say to me”? It wasn't a threat. It was, well\When | walked up, the guy with
her kinda (sic) assertively stepped. And | saigggback”. And then | said “do you
have something you need to say to me”? | had myagdnmy bag here, and to tell



you the truth | really had to use the bathroom. Ahd didn’t say “No mam”. She
said “no”. She kinda (sic) threw her head back seid “No”. And | said “alright”
and turned around and went into the bathroom. m’tliget in the car and leave. |
went into the bathroom and used the bathroom. hpushotgun in there with me,
put my Glock with me and take my ... you know, aiseéd the bathroom. | came
back out and got into the car and then startedirgy@around. It was shortly, right
after | come down cause seriously | don’t use thiloom up there because they
say the high definition cameras you know and samifl then the inmates were
sitting there you know ... you gotta (sic) stay dase | just quit using the bathroom
in there. And | go out to the Powerhouse and ugkrbst as soon as | come down.
Sometimes | will circle around once, but usuallyill go to the bathroom. I did it
Thursday. That's the same thing | did on ThursdghtmBecause | am not always
up there. Sometimes they put relief up there. Sonestthey put return to work up
there. But | have been up there Thursday and Fadayboth nights | came down
and went to the restroom. No ... | don’t think Té¢day ... | waited til | got off work
to do it.

Later in the interview at Joint Exhibit 4(B), pagyépaginated 109 in the upper right corner)
Officer Bentley was asked how she had been carrthegweapon, to which Officer Bentley
responded:

| try to keep it up, but | don’t keep it way up &ef try to. But | am not saying that

maybe sometimes it doesn’t go down a little bitshese you know, it was the end

of the day. And | was carrying it ... and | hadige the bathroom. So | was holding,

it might have went down a little bit, but | didrdb that, | didn’t point it at her ...

honestly. Or him ... Or him at all. | just askethtib step back. Cause he kinda (sic)

... assertively like and I'm like ... step back.dAthen | just asked her the question.

She said “no”. She said no and | just turned anéedsaway.

Officer Bentley was then asked whether she hadentad statement: “Do you have
something to tell me Kelly?” to which Officer Beeyl answered: “Yeah, | said, yeah ... do you
have something you need to say? Yeah ...” The questasked Officer Bentley whether Officer

Bentley’'s question about whether Officer Kelly hsoimething to say related to the “whore”

comment, to which Officer Bentley responded:

Yeah, | didn’t say whore to her, but she knew whvaas talking about. And | have

10



addressed her another time. In the front parkihgéoin her car. | pulled up beside
her and | said the same ... “do you have somethingneed to say?” because |
don’t understand why she is doing that? | don’trekirow her. That's why | took
a polygraph. And honestly - | take my gun. You esak Rick. He watches me. Or
anybody out there. | take my gun into the bathredgth me. | never leave it in the
car, ever. That shotgun is with me everywhere INfpw the Glock. I lock it down
in the first range ... Yeah. But the | take up &pdt it ... | unload it, count it. Put it
back in, the ammo, | put the safety on and setdt the shotgun rack.

Investigator Barr explained that the Remington 8B0tgun carried by Officer Bentley
during the August 21, 2015 incident is a pump actielve-gauge shotgun.

Investigator Barr identified Joint Exhibit 4(F)age 4 (paginated 139 in the upper right
corner) as an incident report prepared by LieuteBatl dated August 27, 2015 that reads as

follows:

On 21 Aug 2015, at or about 9:05 pm, | walked ®ftlont circle and told Officer
P. Bentley, that she was being relieved. Officentsy said that she had all of her
“stuff”, in the vehicle with her. | told Officer Beley that she needed to get all of
her belongings, and bring them with her. Once vaetesti entering the building,
Officer Bentley said “Lt Bell, | didn’t point a gust anyone”. | told Officer Bentley
that we weren’t going to talk about it, here. As ezne through the front lobby
and approach the salleyport (sic) at the Key Rdofiicer Bentley said “Ms Kelley
(sic) called me a whore, I'm not a whore”. | toldfiGer Bentley that we didn’t
need to talk about it, and that she needed towmiitunion representation, showed
up. Once in the DWO Secretary’s office, Officer Bey repeatedly told Officer
Fry and I, “I took my weapons out of the car beeaubkad to use the bathroom”,
and “Officer Kelley (sic) keeps calling me a whosbe walks by the tower and
calls me a whore, when she comes by on the gédtedpsks up and tells me I'm a
whore. The Officer she was with knows, cause sliehion, I'm a whore. I'm not
a whore”. Several times throughout the eveningd to tell Officer Bentley, that
we were not going to discuss the incident.

Investigator Barr identified Joint Exhibit 3(Page 5 (paginated 96 in the upper right
corner) as the Ohio Department of Rehabilitatiod @worrection’s Firearms General Safety &
Range Rules signed by Ms. Bentley on May 4, 201btH@ first page of this policy the first two

general safety rules for handling firearms are gmesd as:

11



1. Treat all firearms as if they are loaded.

2. Unless participating in a controlled supervis@ihing program, never point a

firearm at anything unless you are prepared tarolg#t

Under questioning by the Union’s representatineestigator Barr confirmed that he had
not been on duty at the time of the August 21, 2@tilent. Investigator Barr testified that the
investigation of the incident occurred on the Monaat Tuesday of the week following the
incident.

Investigator Barr testified that there were foyewitnesses to the event in question,

Correction Officers Kelly, Conover, Wilson, and Bley.

Mark Conover

Mark Conover has worked for the Ohio DepartmeriRehabilitation and Correction as a
Correction Officer for two years and seven mon@#icer Conover was on duty at the Lebanon
Correctional Institution on August 21, 2015 workiag assigned post overseeing the recreation
yard. Mr. Conover recalled that at some point ratioa ended, the recreation yard was cleared of
all inmates, and all recreation equipment was auisalifor.

A small John Deere motorized utility vehicle knowas the “Gator” is assigned to the
recreation yard and at the end of recreation tbisole is driven to a sally port where the Gator is
cleared to exit the institution. The Gator is dnite a fueling station where it is refueled and the
Gator is then driven to and parked at a landscagliieg. The driver of the Gator walks back to the
front entrance of the institution to re-enter thstitution.

At or about 8:45 p.m. on August 21, 2015, afténmang the Gator to a landscaping shed,
Officer Conover was walking back to the front entra of the institution accompanied by

Correction Officer Linda Kelly. While walking on ¢hperimeter road that circles the institution,

12



Officer Conover observed Officer Bentley drive hyai patrol vehicle, turn around and drive back,
and turn around again and again drive back. Off@@mover observed Officer Bentley park the
vehicle she was driving in front of the Powerhou@#icer Conover recalled that he and Officer
Kelly had been walking in the direction of Offidentley’s parked vehicle and as they approached
the parked vehicle in front of the Powerhouse, @ffiBentley exited her vehicle and approached
Officers Conover and Kelly.

Officer Conover recalled that Officer Bentley pgasied herself in front of Officers
Conover and Kelly while holding a shotgun in hét leand. Officer Conover recalled that Officer
Bentley looked at them, grabbed the shotgun andtgaiit at Officer Kelly’'s nose. Officer
Conover recalled that the shotgun had been at ge amd Officer Conover stepped in front of
Officer Kelly and asked Officer Bentley: “What’'sigg on?” Officer Conover recalled that Officer
Bentley held the shotgun horizontally and pushedanms away from her body, making Officer
Conover step back from Officer Bentley. Officer ©war recalled no physical contact with Ms.
Bentley or the shotgun.

Officer Conover recalled that when he stepped b@ckcer Bentley stepped in front of
Officer Kelly and pointed the shotgun at Officerlis face. Officer Bentley then asked Officer
Kelly: “Anything you want to tell me?” to which Qéfer Kelly responded: “No.” Officer Conover
recalls Officer Bentley responding: “I didn’t thirdo.” Officer Conover recalled Officer Bentley
walking away, getting back into her vehicle, aniidg away.

Officer Conover testified that during the inciddrg had been afraid that someone was
going to be shot. Officer Conover did not recalsetving Officer Bentley enter the Powerhouse
and testified that he had had no other interactitth Officer Bentley. Officer Conover testified

that he did not trust Officer Bentley because efékents of August 21, 2015.

13



Under questioning by the Union’s representativisic€ Conover confirmed that he had
had a hand-held radio with him during the AugustZ15 incident. Officer Conover recalled that
the Gator had been returned to a landscaping shed.

Officer Conover denied that Officer Bentley ha@ibeloing her job during the incident in
guestion, stating that Officer Bentley had knowa tivo officers to whom she had been speaking
and had been aware of what she was doing. Offio@o@r confirmed that the Glock handgun
and the Remington shotgun are standard-issue equipahthe Lebanon Correctional Institution.

Officer Conover confirmed there had been no cdnbgcthe shotgun with himself or
Officer Kelly. Officer Conover recalled that OfficBentley had had two hands on the shotgun.

Officer Conover confirmed that he filed no chaegginst Officer Bentley and testified
that he had had no reason to hold any bias ag@ifigter Bentley other than for what he
experienced during the incident on August 21, 2@fficer Conover testified that he had never

heard Officer Kelly call Officer Bentley a whore.

Linda Kelly

At the time of her testimony in this proceedingada Kelly had served as a Correction
Officer for the Ohio Department of RehabilitationdaCorrection for four years and six months.
Ms. Kelly recalled that she had been scheduledaxdkwn August 21, 2015, a regular work day
for Officer Kelly at the Lebanon Correctional Instion. During her shift on August 21, 2015
Officer Kelly had been assigned to a post respéasdy a recreation area, a fenced area within
the perimeter of the institution. Ms. Kelly recalléhat her duties had been to observe inmates;
issue, receive, and account for recreational egeipnand insure the safety and security of inmates
and staff. Ms. Kelly recalled that on August 2112@vhen the scheduled recreation time ended

recreational equipment was turned in to Officerl)Kehd stored behind locked doors.

14



Ms. Kelly explained that the vehicle assignedn®s tecreation area, an all-terrain vehicle
about the size of a golf cart known as the “Gatwrgs to be refueled following recreation and
returned to a shed located outside the institusiperimeter fence.

Officer Kelly explained that there are zones inalihalarms are set off when microwaves
are disturbed. Upon entering such a zone the piesam of identification is required. Officer
Kelly recalled that a vehicle pulled up to cleaclsa zone, a vehicle driven by Correction Officer
Penny Bentley. Officer Kelly recalled observing i0ér Bentley driving on and turning around
and driving back while Correction Officer Mark Caaw and Correction Officer Kelly refueled
the Gator and moved it to the shed for storagac@# Kelly and Conover then began their walk
to the front entrance of the institution, walking the institution’s perimeter road.

Officer Kelly recalled observing Officer Bentleyagking her patrol vehicle on the
perimeter road in front of the Powerhouse. OffiBentley was observed to exit her vehicle. Ms.
Kelly recalled that this had been at 8:45 p.m. &msl Kelly remembers Officer Bentley
approaching Officers Conover and Kelly.

Ms. Kelly recalled in her testimony that the agario of Officer Bentley occurred just past
Tower 5 and Officer Bentley had been carrying a@no and had on her person a handgun. Ms.
Kelly recalled Officer Bentley approaching Offidéelly and asking Officer Kelly whether there
was something Officer Kelly wanted to tell OfficBentley. Officer Kelly recalled that when
Officer Bentley had been approaching Officers Kelhyd Conover the shotgun held by Officer
Bentley had been pointed up. Ms. Kelly recalled thlhen Officer Bentley asked Officer Kelly
whether Officer Kelly had something to say to QffiBentley, Officer Bentley had lowered the
muzzle of the shotgun, pointing it at Officer Kédlyose.

Ms. Kelly recalled that when Officer Bentley padtthe shotgun at the face of Officer

15



Kelly, Officer Conover stepped in front of OfficKelly while facing Officer Bentley. Ms. Kelly
recalled Officer Bentley telling Officer Conoverstep back because this didn’'t concern him, and
recalled Officer Bentley stepping forward and loiwgrthe muzzle of the shotgun so that it pointed
at Officer Kelly’'s nose and asking again: “Is themything you want to tell me?” Ms. Kelly
testified that she felt threatened and had thoslgbtwas about to be shot.

Ms. Kelly recalled that one month prior to AugR&t 2015 Ms. Kelly had been in a parking
lot at the institution seated in her vehicle prapato drive to her home when Ms. Bentley who
was in her vehicle drove up alongside Ms. Kellyehicle, stopped, rolled her window down, and
asked Ms. Kelly whether there was something MslyKeanted to say to Ms. Bentley.

Ms. Kelly testified at the hearing herein that §las never called Penny Bentley a whore
and has never observed anyone calling Ms. Bentlelyae.

Officer Kelly testified that she fears Ms. Bentlepes not trust Ms. Bentley, and cannot
work with Ms. Bentley.

Under questioning by the Union’s representativs, Kelly reiterated that she had never
called Ms. Bentley a whore and had never filedrandent report about Officer Bentley prior to
the incident on August 21, 2015.

Ms. Kelly confirmed that during the August 21, BGfcident she had carried a radio and
recalled that as Officer Bentley approached Offideelly and Conover carrying a shotgun, the
muzzle of the shotgun had been pointed straightQfficer Kelly testified that when she was
confronted by Officer Bentley, the shotgun had bewved close to Ms. Kelly’s face. Officer
Kelly recalled that while the incident may havedalonly one minute to transpire, it seemed to
Officer Kelly to take much longer than that.

Ms. Kelly recalled that when Officer Conover stegetween Officer Kelly and Officer

16



Bentley, Officer Bentley had used the shotgun &ateg more space between Officer Bentley and
Officer Conover.

Ms. Kelly testified that she had had no prior ratgion with Officer Bentley and had been
asked the same question, whether Officer Kelly $@muething to say to Officer Bentley, during
the prior incident in the parking lot that had been to Officer Kelly by Officer Bentley during
the incident on August 21, 2015. Ms. Kelly testifibat she prepared an incident report on August
21, 2015 about what had occurred that day.

Ms. Kelly testified that she did not talk to O#icConover or Officer Jennifer Wilson about
the August 21, 2015 incident prior to preparing imeident report. Officer Kelly testified that
Officer Conover had walked with Officer Kelly toaHlront entrance of the institution following
the incident involving Officer Bentley, a walk thegquired about two minutes to complete. Ms.
Kelly said Officer Conover wanted to insure thatic¥r Kelly did not pass out on the way. Ms.
Kelly did not file charges against Officer Bentley.

Ms. Kelly testified that correction officers arainhed in the use of a shotgun and testified
that during the August 21, 2015 incident Officetliteaw that the shotgun held by Officer Bentley
had had its safety mechanism turned off, a mechaihigated near the trigger guard on the
shotgun. Officer Kelly pointed out that the safetgchanism on the shotgun must be in the off
position to chamber a round.

Ms. Kelly confirmed that she did not ask Officegri@ley to lower the firearm; did not ask
Officer Bentley to put the gun down, did not asKicafr Bentley for the reason the shotgun was
being pointed at Officer Kelly, and did not ask ioéf Bentley why Officer Bentley was
threatening Officer Kelly. Ms. Kelly estimated thtae angle of the slope of the shotgun when it

was pointed at Officer Kelly's face had been alfotty-five degrees.
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Ms. Kelly testified that while she had suffered/g@®logical harm from the August 21,
2015 incident she has suffered no physical harm. Hédly testified that she did not seek the
services of a physician or a psychiatrist as alresthe August 21, 2015 incident. Ms. Kelly was
asked whether during the incident on August 21 520fficer Bentley had had her finger on the

shotgun’s trigger. Ms. Kelly testified: “Not thatécall.”

Jennifer Wilson

Jennifer Wilson is employed as a Correction Offie¢ the Lebanon Correctional
Institution. Ms. Wilson was hired by the Ohio Depaent of Rehabilitation and Correction in
April, 2015. At the time of the incident on Auguat, 2015 Ms. Wilson had been employed as a
Correction Officer for three and one-half months.

Ms. Wilson recalled that on August 21, 2015 hesigaged post had been Tower 5, an
elevated post located on a perimeter road thalesirnhe institution. Tower 5 at the Lebanon
Correctional Institution is located on the easesu the institution near a sally port used to ente
and exit the institution. Ms. Wilson testified tHadbm Tower 5 she was able to observe people
entering and exiting the institution through thdysport and had observed Officers Kelly and
Conover coming through the sally port.

Ms. Wilson recalled observing Officer Bentley ding a vehicle on the institution’s
perimeter road and recalled observing the intevacbetween Officers Kelly, Conover, and
Bentley on August 21, 2015 between 8:45 p.m. alm® §.m. Ms. Wilson testified that she
observed Officers Conover and Kelly exiting thdyspbrt on the Gator and driving away. Shortly
thereafter Officer Wilson observed Officers Conoard Kelly walking on the perimeter road in
a northerly direction.

Ms. Wilson testified that as Officers Kelly and riewer walked past the parked vehicle
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that had been driven by Officer Bentley Ms. Wilsaiserved Officer Bentley approach Officers
Conover and Kelly. Officer Wilson recalled seeinffi€@r Bentley standing in front of Officers
Conover and Kelly. Officer Wilson recalled Offidentley holding a weapon that was resting on
her duty belt.

Officer Wilson testified that she observed the para being held by Officer Bentley
coming down and being pointed at Officers Conovet Kelly. Ms. Wilson recalled “freaking
out” when she observed this and recalled Officendver stepping between Officers Bentley and
Kelly. Officer Wilson recalled Ms. Bentley movinige shotgun to a horizontal position and Officer
Conover stepping back. Officer Wilson testifiedtttiee weapon went back to resting on Officer
Bentley’s hip and Officer Bentley walked away.

Ms. Wilson testified that she recalls the barfehe weapon held by Officer Bentley being
pointed at both Officer Kelly and Officer Conovand Ms. Wilson testified that she has no idea
why. Ms. Wilson testified that what Officer Bentlapd done was life-threatening and if it had
been done to Ms. Wilson Ms. Wilson would have beesred for her life. Ms. Wilson recalled
that when she observed the incident on August P152Ms. Wilson had been terrified and
wondered at that time: “What are these crazy pedpieg?!”

Ms. Wilson testified that she had had no prioeiattion with Officer Bentley, is fearful
of working with Ms. Bentley, and has no reasone¢aibtruthful.

Under questioning by the Union’s representative, Wilson identified Joint Exhibit 4(F),
page 1, (paginated 136 in the upper right correNlg Wilson’s incident report that was prepared
by Ms. Wilson on August 21, 2015. Ms. Wilson’s ihent report states that the incident occurred
near Tower 5 and lists the incident time as 8:50. ps. Wilson’s description of the incident in

her incident report reads as follows:
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On the above date and the approximate time, | @fWilson was conducting my

shift duties in Tower 5. As | was walking around tat walk, | saw two Recreation

Officers, Officer Conover and Officer Kelly apprdéicg a patrol car. At that time

Officer Bentley was walking around her vehicle. @8icer Conover and Officer

Kelly were about to pass Officer Bentley, Bentleyigd her weapon up, pointing

it toward Officer Conover and Officer Kelly. Be ased Officers were near the

powerhouse and | could not hear any of their caaten. | did see Officer

Conover and Officer Kelly stop and step back andernbeir arms about. Officer

Conover stepped between Officer Kelly and OfficenBey. Officer Bentley then

raised her weapon horizontally. Officer Kelly andfiéer Conover then walked

away. | then closed up Tower 5. | Officer Wilsorithreturned to the institution

and advised Shift Captain. EOR.

Ms. Wilson recalled that the August 21, 2015 ieadoccurred over one and one-half
minutes.

Ms. Wilson was referred to Union Exhibit 1, pa@2 from the examination of Ms. Wilson
on January 6, 2016 in the misdemeanor caSkate# of Ohio v. Penny Bentley. At page 192 of this
transcript Ms. Wilson was asked how long she hagoked the gun allegedly pointed at Officer
Kelly to have remained on Officer Kelly. Ms. Wilstiad responded: “Seconds.”

Ms. Wilson identified Union Exhibit 2 as a shiéteity sheet for the security post at Tower
5 reflecting Officer Wilson on duty on August 21015 at 8:00 p.m.

Ms. Wilson thought that Officer Bentley had hadag over her shoulder during the
incident and testified that there had been notbingking Officer Wilson’s view from Tower 5.

Ms. Wilson recalled that during the incident theksaof Officers Kelly and Conover had been to

Ms. Wilson and Officer Bentley had been facing Gdfs Conover and Kelly.

Ernie L. Moore

Ernie L. Moore has been employed by the Ohio Diepamt of Rehabilitation and
Correction for twenty-nine years, having begun @vaection Officer in 1987 and having worked

as a Warden, Regional Director, Assistant Direcod Chairman of the Parole Board. At the time
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of Ms. Bentley's discharge Mr. Moore had been senas the Warden and Appointing Authority
at the Lebanon Correctional Institution.

Mr. Moore is today the Superintendent of the Cdroms Training Academy.

Mr. Moore testified that he received a call athgne on August 21, 2015 informing him
of the incident that had occurred that involvedi€gifs Bentley, Kelly, and Conover. Mr. Moore
recalled he had been concerned about the safety@incerned. The Ohio State Highway Patrol
was contacted. Officer Bentley was relieved ofwectiuty on August 21, 2015 and placed on
administrative leave effective August 24, 2015.

Mr. Moore recalled that Casey Barr had been assidgine investigation of the August 21,
2015 incident. Mr. Moore testified that Officer Bty had had no prior discipline. Mr. Moore
identified his signature on the Notice of Disciplig Action issued to Officer Bentley on October
9, 2015, Joint Exhibit 3, page 1. Mr. Moore testifithat he left the Lebanon Correctional

Institution in January, 2016.

Rick Meadows

Rick Meadows has worked at the Lebanon Corredtimstitution for twenty-six years.
For the past twelve years Correction Officer Measldvas worked at Tower 5. Officer Meadows
had not been on duty at the institution duringitiegdent on August 21, 2015, having worked that
day from 12:00 p.m. to 8:00 p.m.

Officer Meadows testified that he has known CdroecOfficer Penny Bentley for a long
time and considers Officer Bentley a good offic@fficer Meadows testified that he knows that
every night that Officer Bentley worked perimetatrpl she used the restroom in the Powerhouse.

Officer Meadows testified that Officer Bentley hlasbwn her duties and had understood

her job. Officer Meadows recalled that on August 2015 he had been relieved of his Tower 5
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post by Officer Jennifer Wilson, and at the timentaes relieved on August 21, 2015, the binoculars
available in Tower 5 had been broken.

Officer Meadows testified that Officer Bentley Haeen a good officer, a good employee,
has never presented a problem, and has alwaysmpedder duties as directed. Officer Meadows
testified that he has no problem working with O#fidentley and believes Officer Bentley is

capable of coming back to work and performing bér |

Joseph Richard Griffith

Joseph Richard Griffith is an Ohio State Highwayr®man who received a call on August
21, 2015 to contact the Lebanon Correctional lastih. Patrolman Griffith made that call and
was apprised of a situation at the institution layptin Frisby.

Trooper Griffith testified that he interviewed amber of people at the institution and
secured statements from Correction Officers Ke@®pnover, and Wilson. Trooper Griffith
recalled that after reading to Officer Bentley Rerandarights, Officer Bentley elected to decline
to answer questions.

Trooper Griffith recalled that Correction OfficEvilson had told Trooper Griffith that
Officer Wilson had not been able to hear what haadspired between Officers Bentley, Kelly, and
Conover during the August 21, 2015 incident, anficef Wilson had told Trooper Griffith that
initially Officer Wilson had believed that a jokeag/being played on Officer Wilson, until Officer
Wilson saw the shotgun carried by Officer Bentley.

Trooper Griffith testified that when he examinde tshotgun that had been carried by
Officer Bentley during the August 21, 2015 incidaetfound no round chambered in the shotgun.

Trooper Griffith signed a complaint against Offidentley and Officer Bentley was

arrested. Trooper Griffith testified that the trdIMs. Bentley based on the events of August 21,
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2015 had resulted in a hung jury.

Penny E. Bentley

Penny E. Bentley, the grievant in this proceedimag worked as a Correction Officer at
the Lebanon Correctional Institution for nineteeanss. During summer months Officer Bentley
was assigned to Tower 3. During winter months @ffBentley was assigned to patrolling security
zone B at the institution.

Ms. Bentley recalled serving at a variety of padtthe Lebanon Correctional Institution.
Officer Bentley has served in relief, on towers,partrols, and has served in Central Control B, a
vantage point from which cell blocks are watched. Bentley testified that during her tenure at
the Lebanon Correctional Institution she had worlest, second, and third shifts.

Ms. Bentley possesses an associate’s degreergrtons from Wilberforce University.

Ms. Bentley testified that she liked working inr@xtions, had worked overtime, had
received good work performance evaluations, andréegived no prior discipline.

Ms. Bentley identified Union Exhibit 3 as the aahperformance evaluations of Officer
Bentley from 2012, 2013, 2014, and 2015.

Ms. Bentley explained that a misdemeanor disoydgrarge had arisen in 2010 from the
separation of Ms. Bentley and her fiancé.

Ms. Bentley recalled that on August 21, 2015 she worked Tower 3 and then
commenced a vehicle patrol in zone B. Officer Beyifl duties at Tower 3 called for her to watch
the yard. Officer Bentley’s vehicle patrol dutiesdled for her to clear security zones and roads.

Officer Bentley testified that when she was onielelpatrol she had with her handcuffs, a
twelve-gauge shotgun, four shotgun shells in a,tab®lock handgun, and two magazines, each

containing twelve bullets. Also with Officer Benglavhile on vehicle patrol was a radio, a
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dispenser of mace, and a force pager.

Ms. Bentley recalled that when she commenced élgicie patrol on August 21, 2015 she
drove to the Powerhouse to use the restroom lochegd and took the weapons from her patrol
car with her when she exited the vehicle. Ms. Bantkcalled carrying the shotgun in her right
hand and the Glock handgun was holstered on Offleetley’s right side.

Officer Bentley recalled that as she was walkimghie direction of the Powerhouse to use
the restroom she heard talking and laughing anttetthat it was getting dark. Ms. Bentley
recalled Officers Kelly and Conover walking tow@ftficer Bentley and recalled saying to Officer
Kelly: “Do you have anything to say to me?” Ms. Beg explained in her testimony at the
arbitration hearing that on three occasions eddfécer Kelly had insulted Officer Bentley, which
Officer Bentley thought odd since Officer Bentlegdmot known Officer Kelly.

Ms. Bentley testified that she had not known @ffi€onover.

Ms. Bentley recalled that when she was walkingai@ithe Powerhouse to use the restroom
there she had been carrying a bag that had codtéissies, sunglasses, reading glasses, gloves,
and lotion. The bag was carried by Officer Bentiegr her right shoulder.

Ms. Bentley noted that there are cameras on To%argl 5.

Ms. Bentley recalled that on August 21, 2015 wkie was working Tower 3, between
4:00 p.m. and 4:30 p.m., Officer Kelly went by Tov@and as she did so called Officer Bentley
awhore. Ms. Bentley testified that Officer Kellgroe back on two additional occasions and passed
Tower 3, and in each case while passing the toakd Officer Bentley a whore. Ms. Bentley
testified that inmates had heard Officer Kelly aalt these insults and picked up the call from
Officer Kelly. Ms. Bentley noted that at 8:45 p.the recreation yard is closed.

Ms. Bentley testified that she does not know wtifjc®r Kelly called Officer Bentley a
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whore; Officer Bentley did not write up the incide®fficer Bentley did talk to her supervisor
about these incidents.

Ms. Bentley recalled that thirty days prior to Ay 21, 2015, in a parking lot at the
Lebanon Correctional Institution, Officer Bentlegchspoken to Officer Kelly, having pulled her
vehicle next to Officer Kelly's vehicle and aski@gficer Kelly: “Is there something you need to
say to me?” Ms. Bentley testified that she hadimattouble with anyone at the institution except
Officer Kelly.

Ms. Bentley recalled that during the August 2112hcident Officer Conover had stepped
into Officer Bentley's path and Officer Bentley hadlered Officer Conover to step back, which
he did. Ms. Bentley recalled asking Officer Kellfpo you have something to say to me?” to
which Officer Kelly had responded: “No ma’am.” MBentley testified that that was it; Officer
Bentley walked to the Powerhouse; the safety orstioégun carried by Officer Bentley had been
in the on position during the entire incident; meanvolved in the incident had been endangered,;
there were no rounds chambered in the shotgunglthaincident.

Ms. Bentley testified that she never rested thedfia shotgun on her utility belt.

Ms. Bentley estimated that the August 21, 201klam occurred over eight to ten seconds.
Ms. Bentley testified that she entered the Powesbaafter the incident was over to use the
restroom there.

Ms. Bentley recalled that shortly after the incilen August 21, 2015 she was relieved of
her duties and was later that evening arrestedakuh to jail.

Ms. Bentley was asked whether she had pointedhtbtgun at anyone during the August
21, 2015 incident to which she responded: “No.” Bentley testified that she did not use the

shotgun to move Officer Conover out of the way. Bentley testified that she did not threaten
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harm to anyone during the incident, saying that shd gotten along with everyone at the
institution except Officer Kelly.

Ms. Bentley denied that she had said to LieuteBaifit “I didn’t point a gun at anyone.”
Ms. Bentley testified that when she had accompahiedtenant Bell through a lobby at the
institution she had not known what she had beeunsactof.

Ms. Bentley testified that she did not point a gtianyone and has no hard feelings toward
Officers Kelly, Conover, or Wilson.

Ms. Bentley testified that she had had no issu#s®@ificer Conover and had had no issues
with Officer Wilson. When asked why Officer Conoviead testified the way he had in this
proceeding, Ms. Bentley testified that it was beseaOfficer Conover and Officer Kelly are a pair.
When asked why Officer Wilson had testified as Ishé in this proceeding, Ms. Bentley testified

that Officers Conover and Kelly had told Officerl8din what to say.

Charles Wallace

Charles Wallace was asked about cameras at Taovr. ®Vallace stated that the camera

at Tower 5 had not been working.

POSITIONS OF THE PARTIES

Position of the State of Ohio, Department of Relitabibn and Correction, Lebanon Correctional
Institution, Employer

The Employer in this proceeding, the State of Qlepartment of Rehabilitation and
Correction, Lebanon Correctional Institution undiemsls that the incident that occurred on August
21, 2015 involved the approach by Officer BentleyOfficers Conover and Kelly while Officer

Bentley had a holstered forty caliber handgun andedve-gauge shotgun on her person. The
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Employer points out that when Officer Bentley cawithin a couple of feet of Officer Kelly,
Officer Bentley stated to Officer Kelly: “Do you Yxa something to say to me?” while pointing the
muzzle of the shotgun held by Officer Bentley dileat Officer Kelly. This action by Officer
Bentley so alarmed Officer Conover that he steppetiveen Officers Kelly and Bentley,
whereupon Officer Bentley, in a stern instructionjered Officer Conover to step back, and he
did. Officer Bentley again asked Officer Kelly: “Bou have something you need to say to me?”
to which Officer Kelly replied: “No ma’am,” whichrpmpted Officer Bentley to respond: “That’s
what | thought” and walked back to her patrol véhic

The Employer points out that this interaction bestw three Correction Officers was
witnessed and corroborated by Correction Officels@i who had been located in Tower 5 next
to the institution’s perimeter road, near a sattyt@nd the Powderhouse.

The Employer points out that when Officers KellydaConover arrived at the front
entrance to the institution they initiated propeparting to their supervisors about the encounter
they had just had with Officer Bentley. Officer Blely was pulled from her assigned post; the
Ohio State Highway Patrol was contacted; OfficentBey was arrested and a criminal complaint
was lodged against her for Aggravated Menacingisai@meanor of the first degree. A jury trial
was held before the Lebanon Municipal Court in 2apu2016. The trial resulted in a hung jury
and the declaration of a mistrial.

The Employer does not believe that the criminal tnvolving Ms. Bentley is relevant to
the arbitration proceeding herein. The Employantsoout that the parties in the two cases are
not the same and the issue in the criminal tridl lb@en whether proof beyond a reasonable doubt
had been presented establishing the elements cfithe charged. The Employer points out that

the burden of proof in arbitration proceedingsssally proof by a preponderance of the evidence.
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In some cases the burden of proof is determineeduoire clear and convincing evidence.

The Employer points out that the arbitration pemteg herein involves the issue of
whether the grievant violated Standards of Empldyeeduct, and on the particular facts of this
case whether the grievant had engaged in a sahoest of aggravated physical violence under
Ohio Department of Rehabilitation and Correctionid3o31-SEM-08, Response to Workplace
Violence and Workplace Domestic Violence. ODRC @plB1-SEM-08 defines “aggravated
physical violence” as any physical act committethwhe intent to cause serious physical harm or
death to another, including inappropriate userebfims, weapons, or any other dangerous devices
on state property.

The Employer points out that the 31-SEM-08 poliafy the Ohio Department of
Rehabilitation and Correction states explicitly tthhe Department has “zero tolerance” for
violence in the workplace, and threats or actsioemce among persons employed by the Ohio
Department of Rehabilitation and Correction wilt be tolerated. The 31-SEM-08 policy provides
that an individual violating this policy is subjgotdisciplinary action.

The Employer points to the testimony provided Wfic@rs Conover, Kelly, and Wilson,
corroborating each witness’s recollection of whatwred between Officers Kelly, Conover, and
Bentley around 8:50 p.m. on August 21, 2015.

It is the position of the Employer that therelsac and convincing evidence in the hearing
record proving that the grievant knowingly and betfately approached Officers Kelly and
Conover and intentionally pointed the muzzle ofvalve-gauge shotgun at Officer Kelly. The
Employer states that the claims made by Ms. Berabmut being called a whore on a number of
occasions by Officer Kelly are not corroboratedabpy evidence in the hearing record.

The Employer argues that because there is no wdeadio recording of the incident in
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guestion this matter must be decided on the basiearedibility of witnesses. In this regard the
Employer cites factors enumerated by Arbitrator &olsStein as helpful in determining the

credibility of witnesses. These factors are:

1. The strength of the witness’s recollection.

2. The position of the witness to observe whaslnetestifies to.
3. The experience of the witness.

4. The consistency of testimony over time/witheststatements.
5. Any inconsistency or self-contradiction.

6. Evidence of bias or prejudice.

7. Evidence of motivation(s) to misrepresenting ithown facts.

8. The reasonableness and probability of themtesty with regard to all known
evidence and testimony.

9. Corroborating testimony.

10. The demeanor of the witness.

11. The character of the witness.

See:Ohio Sate Highway Patrol and Ohio Civil Service Employees Association,

Case No. 15-00-990706-0072-01-09, OCB No. 1447.

The Employer emphasizes the credibility of Offsc&elly, Conover, and Wilson in their
testimony in the proceeding herein. The Employantsmut that the recollection of each of these
witnesses was strong and each witness was in aquot observe what was occurring, although
Officer Wilson was not in a position to hear wasls@ihe Employer notes that the testimony from
Officers Kelly, Conover, and Wilson is in accorddasonsistent. The Employer claims that there

has been shown no bias or prejudice on the pa@ffaers Kelly, Conover, and Wilson. The
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Employer emphasizes that these witnesses had rieentotmisrepresent what they experienced
and what they observed.

The Employer argues that there is more than aopagrance of evidence in the hearing
record, evidence that is clear and convincing, és&dblishes the grievant’s violation of Employee
Standards of Conduct rule 7, failure to follow posders, administrative regulations, policies or
written or verbal directives; rule 18, threateniimgjmidating or coercing another employee or
member of the general public; rule 36, any actadufe to act that could harm or potentially harm
the employee, fellow employee(s) or a member ofgergeral public; rule 37, actions that could
compromise or impair the ability of an employeeti@ctively carry out his/her duties as a public
employee; rule 38, any act, or failure to act, @mmission not otherwise set forth herein which
constitutes a threat to the security of the fagistaff, any individual under the supervision loé t
Department, or a member of the general public.

It is the Employer’s position that Officer Bentlesas removed from her employment at
the Lebanon Correctional Institution for just cauBee Employer claims that the action of Officer
Bentley in pointing the muzzle of a twelve-gaugetghn at the face of a co-worker caused serious
fear in the co-worker and the act of the grievaasva life-threatening and hostile act. The
Employer claims that this misconduct was so egregjiso dangerous, and so harmful that the
termination of the employment of the grievant isnaated and supported.

The Employer urges the arbitrator to deny thevaginee in its entirety.

Position of the Ohio Civil Service Employees Asstion, American Federation of State, County
and Municipal Employees, Local 11, AFL-CIqibh

The Union in this proceeding, the Ohio Civil SessEmployees Association, American

Federation of State, County and Municipal Employeesal 11, AFL-CIO, reminds the arbitrator
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that the grievant, Penny Bentley, is a nineteem-yaaployee of the Ohio Department of
Rehabilitation and Correction at the Lebanon Caiweal Institution with no prior discipline, and
contends that Ms. Bentley was removed from her eympént without just cause. The Union
claims that the State of Ohio has failed to caisyburden of proof in this matter, failing to prove
that the Employer had just cause for the dischafgle grievant, a requirement of the Employer
if the disciplinary action is to be upheld. In thbsence of sufficient proven just cause for the
removal of the grievant, the discharge must beddorbe improper and reversed.

The Union claims that what occurred during the daig21, 2015 incident has not been
established. All that the hearing record contasrthé testimony of three Correction Officers who
say that Officer Bentley pointed a shotgun at @ifi€elly. The Union contends that this testimony
is not credible due to inconsistencies encountat@&yery step of the way.

As to the testimony of Officer Jennifer Wilsonetbinion points out that at the time of the
alleged incident Officer Wilson had only been waikat the Lebanon Correctional Institution for
four months. Officer Wilson was still on probation August 21, 2015 and assigned to Tower 5,
three stories above ground level. The Union pantghat the incident is alleged to have occurred
at dusk. The Union claims it is not credible thdtic@r Wilson would have been able to hear
and/or see the events in the detail she describidritestimony from the height and distance of
her location from the events described. The Uniamts that Officer Wilson’s inconsistencies
make her testimony not incredible.

The Union points out that Officer Wilson in hecigent report says Penny Bentley saw
Mark Conover and Linda Kelly and pulled the weapprand pointed it toward them. During an
investigative interview Officer Wilson stated tignny Bentley had been holding a shotgun with

two hands, while in a court transcript Officer Vdibssaid that Officer Bentley had been holding
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the shotgun in one hand, and her hand on the shitad been by the slide. See Union’s Exhibit

1, page 163, line 4 and page 163, line 21. The Jolaims that these inconsistencies make clear
that either Officer Wilson did not see the allegecldent or she changed her testimony to match
what she had heard others say.

The Union notes that in the court transcript, whsked what hand Officer Bentley had
used to carry the shotgun, Officer Wilson had saédleft hand. See Union’s Exhibit 1, page 180
and page 181, lines 1-2.

The Union points out that when asked in court pedings if the shotgun had been on
Penny Bentley’s belt or hanging free, Officer Wiildtad said she was not 100% sure. In court Ms.
Wilson testified that Officer Bentley had been garg a bag on her right arm but Ms. Bentley
testified that she carried the bag on her left dvem,weaker side. Ms. Bentley testified that she
carried the shotgun in her right hand as it isdtemger side, not her left hand as Officer Wilson
testified in the court proceeding.

The Union points out that when Ms. Wilson was dskew long the alleged incident had
lasted, she first said about a minute and onekhdlin court proceedings stated that the incident
had lasted seconds.

The Union notes that Officer Wilson had said im testimony that when Penny Bentley
was walking away the shotgun was pointed to the sky

The Union points out that Officer Wilson had fitlsbught that the incident was a joke and
because she was still on probation she did not teatid anything to harm her job so she did not
contact a supervisor nor radio the other patrololelio come to her location. She made no yell to
Officers Conover, Kelly, or Bentley to let them kmshe was watching them.

As to the testimony provided by Mark Conover, Kanover had said that he had stepped
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in front of Officer Kelly and there had been twahoee feet between Penny Bentley, Linda Kelly,
and himself. At his investigative interview Mr. Gorer stated that the distance had been 1.5 feet
to 2.0 feet. The Union asks which version the eatut is to believe.

At his investigatory interview Officer Conover stdtthat after the incident Officer Bentley
had driven off. In his incident report Officer Como stated that Ms. Bentley had walked away.
At the court proceeding Officer Conover stated thatdid not know what Officer Bentley had
done after the incident.

The Union points out that Officer Conover had hdthad-held radio (walkie-talkie) on
August 21, 2015 but did not use it to call a suenvor the other patrol vehicle. The Union claims
that the testimony and statements from Mr. Conawe¥r time, had changed several times and the
Union claims that these changes were done to pgrivtecKelly.

The Union points out that Trooper Griffith who resgded to the institution had been told
that there was no video recording of the incid&hie Union claims that Trooper Griffith could
have more thoroughly investigated the scene anttldmve confirmed that video evidence did
not exist or could have asked why no video evidemxisted.

The Union points out that Officer Kelly was inteewied on August 25, 2015; Penny
Bentley was interviewed on August 25, 2015; Jemnfféison was interviewed on August 25,
2015; Mark Conover was interviewed on August 22,2@nd Linda Kelly was interviewed again
on August 28, 2015. The Union contends that theshigation was not timely because the delay
of the investigation gave Ms. Kelly, Mr. ConovendaMs. Wilson ample time to meet and talk
about the evening of August 21, 2015. The Uniomwahis is a violation of Article 24.02 of the
parties’ collective bargaining agreement.

As to the testimony provided by Ms. Kelly, the Umiolaims that the description of the
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events provided by Ms. Kelly as to the August 211 2incident is not only inconsistent with other
testimony in the hearing record, but impossiblee Thion claims that the description of the
incident provided by Ms. Kelly is not consistentiwihe description of the event provided by Ms.
Wilson or Mr. Conover. The Union points out that.M&lly had said the incident had lasted
several minutes but Ms. Wilson and Mr. Conover kestified the incident took only a few
seconds. The Union notes that Officer Kelly hadnbagsigned a hand-held radio (walkie-talkie)
on August 21, 2015 but did use the radio to callgervisor or call the other patrol vehicle.

The Union claims that Mr. Conover testified thatassisted Officer Kelly on her walk to
the front entrance of the institution after theenatction with Officer Bentley yet Ms. Kelly recadle
that she had walked to the front entrance unasisiste

The Union claims that the one consistent piecestirhony in this case is Ms. Bentley’'s
claim that Ms. Kelly had repeatedly called Ms. Beyta whore. The Union claims that proof of
this misconduct on the part of Ms. Kelly was theweersation between Ms. Bentley and Ms. Kelly
in the parking lot of the institution thirty daysigr to August 21, 2015 when Ms. Bentley had
asked Ms. Kelly the same question put to OfficellyKley Officer Bentley on August 21, 2015:
“Do you have something to say to me?”

The Union acknowledges that Mr. Conover testifiledt the had never observed Officer
Kelly calling Officer Bentley a whore, but the Unigeasons that if Officer Conover had been
willing to step in front of Officer Kelly to protécer from a shotgun pointed at her, Officer
Conover would likely be willing to help Officer Kiglcover up her misconduct.

The Union emphasizes that Officer Kelly suffered pioysical harm and sought no
professional services as a result of the incidem. Union claims that Ms. Kelly had said she was

“shell-shocked” after the incident and had not knomhat had just happened until Mr. Conover
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told her what had just occurred.

The Union points out that Rick Meadows describednyeBentley as a good officer and
corroborated Ms. Bentley’s testimony about alwagmg to the Powerhouse to use the restroom
there. Rick Meadows has never had a problem wonkitiy Officer Bentley.

As to the grievant, the Union points out that MenBey has nineteen years of service at
the Lebanon Correctional Institution and had goadtkwperformance evaluations. Ms. Bentley
had received no prior discipline and Ms. Bentleggessed two corrections degrees.

The Union points out that throughout the investayabf the alleged incident, throughout
incident reports prepared about the alleged in¢jderoughout transcribed court proceedings, and
during the arbitration hearing herein, only onesparhas provided testimony and statements that
have never changed - that person being the grieRenny Bentley.

The Union notes that Ms. Bentley has testified traAugust 21, 2015 Officer Kelly was
calling Officer Bentley a whore while riding by Tew3 and testified that Officer Bentley had
verbally reported these and similar incidents teesal supervisors. Ms. Bentley testified that at
no time did she point or aim a firearm at anyorge,did she intend any harm to a co-worker. Ms.
Bentley testified that Ms. Kelly, Ms. Wilson, andrMConover are not being truthful in their
testimony in this proceeding.

The Union points out that because Ms. Bentley wiested, charged, and taken to jail, she
had had to hire an attorney. The Union points bat Ms. Bentley’s attorney arranged for Ms.
Bentley to take a polygraph examination which slespd. The Union notes that Ms. Bentley went
to court in January, 2016 and her case was disthisghout prejudice.

The Union notes that the arbitrator is the solemheiner of the facts in this case and will

determine them based on the evidence presentetthadedibility of the witnesses who testified
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in this proceeding. Factors to be applied by thérator, argues the Union, include the appearance
of each witness while on the witness stand, thenmam which each witness testified, the
reasonableness of the testimony from each witreskthe credibility of each witness.

The Union claims that with all the inconsistencgirethe witnesses’ testimony appearing in
the hearing record it is near impossible to dis¢eentruth in this case. The Union claims that on
one side there are three witnesses, two of whore heason to lie, and the other had a vantage
point from which very little could be seen or heafthe Union claims that all three of these
witnesses, Ms. Kelly, Mr. Conover, and Ms. Wilsdrgve glaring inconsistencies in their
testimony, and these witnesses do not agree arhentgstlves on where the gun was located, how
the gun was held, what was being carried by Offidentley, how each hand of Officer Bentley
was being used, or how Officer Bentley left thengcef the alleged incident.

On the other side, argues the Union, is a nineyeanemployee, Ms. Bentley, whose story
has remained consistent. The Union claims thagtieant was harassed for a long period of time
by Officer Kelly.

The Union claims that the Employer has failed toverwhat happened on August 21,
2015. The Union claims that all the Employer haspnted to the hearing record is the testimony
of four people who have related vastly differewnrigts about what purportedly occurred.

The Union argues that three inconsistent witnedea®t equal just cause.

The Union also argues at page 8 of its post-he dmiieg:

We also heard that the court dismissed the caatdeto this incident. While the
standard in court is different than the standaatlsitration, the arbitration standard
of just cause is higher standard than the reasonable doubt standard in court.

The Union claims that the Employer failed to prguwst cause and failed to prove that the

36



grievant knowingly engaged in misconduct. The Urataams that Ms. Bentley did not believe at
any time she was committing a wrongful act or gte¢ was causing any serious reaction to her
behavior. The Union claims that Ms. Bentley during events in question had been doing her job
and the Union contends that there is no proofttiagrievant acted in such a way as to threaten
physical harm or serious physical harm againstaader.

The Union urges the arbitrator to grant the gneeain its entirety, return the grievant to
her employment with full back pay, benefits, andigety, and make the grievant whole in every

way by placing the grievant in the position she laddwave been in had the discipline not occurred.

DISCUSSION

Article 24, section 24.01 in the collective bargag agreement between the parties to be
applied in this proceeding, Joint Exhibit 1, praadhat disciplinary action is not to be imposed
upon an employee except for just cause. The armittanderstands that this language places on
the Employer the burden of proving facts that iflast cause, both to substantiate the charged
misconduct and to establish the seriousness qdrthveen misconduct.

Because the grievant in this proceeding is a b@irgaunit member with nineteen years of
service with the Employer and no prior discipliaed because this case addresses the ultimate
disciplinary action that may be imposed by the Eoyet, termination of employment, the
arbitrator understands that the burden of proof thast be carried by the Employer for the
Employer to prevail in this case is between a murmof a preponderance of the evidence in the
hearing record and a maximum of clear and convinewvidence, a higher standard that may be
justified by the severity of the disciplinary actionposed, the discharge of a long-term employee

who has had no prior discipline.
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The vast majority of the facts underlying the dsgeaileged to have occurred on August
21, 2015 are not disputed by the parties or ambegfdur eyewitnesses to the incident who
testified in this proceeding. The Union is corrézat not every witness’s testimony is 100%
consistent with other witnesses’ testimony. Theddnhas cited in detail and with admirable
specificity the differences found among the testigpancident reports, and interviews provided
by Officers Bentley, Kelly, Conover and Wilson. Theion has concluded that because of these
variances in the testimony and incident reportsragrtbhese four eyewitnesses the “truth” of what
actually occurred during the incident in questiam aever be known. The Union argues that the
three eyewitnesses presented by the Employer shotilade found to be factual or accurate due to
the inconsistencies found among their respectisgnenies, incident reports, and interviews as
presented in the hearing record.

The arbitrator acknowledges the differences thatan the testimonies, incident reports,
and interviews of the four eyewitnesses to thedewct in question. The arbitrator however does
not reach the same conclusion as the Union as &b thbse inconsistencies mean in evaluating
the credibility of these four eyewitnesses.

First and foremost, most of the details of whatused during the chronology of events
that make up the August 21, 2015 incident are rspiuded between the four eyewitnesses and are
remembered in very similar ways. For example, tieer® dispute between the eyewitnesses as to
where the incident occurred; there is no disputeagho were involved in the incident; there is
no dispute as to when the incident occurred. Ndrieeoeyewitnesses disagreed on how the three
direct participants in the incident approached esbkr on the perimeter road near Tower 5 at the
institution at around 8:45 p.m. There is no disph&t during the incident Officer Conover stepped

in front of Officer Kelly facing Officer Bentleyniterposing himself between Officer Kelly and
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Officer Bentley. There is no dispute that during thcident in question Officer Bentley asked
Officer Kelly whether Officer Kelly had something say to Officer Bentley; there is no dispute
that the incident ended with Officer Bentley walkiaway from Officers Kelly and Conover
toward the Powerhouse and the patrol vehicle asdigm Officer Bentley; there is no dispute that
the incident ended with no physical harm inflictggbn anyone.

The single significant aspect of the incidenturestion that is disputed between the parties
is whether Officer Bentley during the August 21120ncident pointed the muzzle of a twelve-
gauge shotgun she was holding at the face of @fiiedly, positioning the muzzle of the shotgun
about twelve inches from Officer Kelly’'s nose, peith directly at Officer Kelly’s face. Officer
Bentley denies that she at any time pointed th&gsincat Officer Kelly and denies that at any time
during the incident in question she had had amgniimin of aiming a weapon at Officer Kelly.

In contradiction to Ms. Bentley’s testimony, O#rs Kelly, Conover, and Wilson at the
arbitration hearing, at Ms. Bentley’s criminal trieeported in an incident report prepared on the
day of the incident, and during investigatory imtews stated that Officer Bentley had pointed the
muzzle of the shotgun she was holding at the fdd@fficer Kelly while asking Officer Kelly
whether Officer Kelly had something to say to GéfiBentley.

The Union questions the credibility of OfficersIiggConover, and Wilson on the issue of
the placement of the shotgun by Officer Bentleyplyimg that Officers Kelly and Conover, for
personal reasons, were supporting each othersglai this regard, and the Union argues that
Ms. Wilson testified as she did in this case beedtesm her vantage point during the incident in
guestion Officer Wilson had not been in a positoelearly see what was transpiring. The Union
points out that Officer Wilson, while located inwer 5 during the incident in question, could not

hear what was being said.
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The arbitrator finds the testimony of Ms. Kellyr MConover, and Ms. Wilson to have been
consistent and corroborative of the assertion@fter Bentley pointed the muzzle of a twelve-
gauge shotgun at the face of a co-worker, pladiegniuzzle of the shotgun twelve inches from
the face of the co-worker while demanding to knoletter the co-worker had something to say
to Officer Bentley. In finding the testimony onghpoint from Officers Kelly, Conover, and Wilson
to have been credible, the arbitrator is not nexégginding that Ms. Bentley is lying in her dexhi
of this conduct. Ms. Bentley gave every outwarddgation during her testimony at the arbitration
hearing that she believes she had done nothinggadaning the incident in question and at no
time pointed the shotgun at anyone.

The arbitrator has been told by the grievant iis ttase, during her testimony at the
arbitration hearing, that the reason Officer Bgnpat the question to Officer Kelly during the
August 21, 2015 incident of whether Officer Kellgchsomething to say to Officer Bentley was
based on Ms. Bentley’s understanding that OfficelyKover a span of time had been publicly
insulting Officer Bentley by calling Officer Bentlea whore. The grievant has claimed that on at
least one occasion Officer Kelly's harassment ofic®f Bentley prompted inmates in the
recreation yard to call Ms. Bentley a whore. Therhmgy record contains the claims in this regard
made by Ms. Bentley. The hearing record containgther evidence that would corroborate these
claims of harassment made by the grievant.

While Ms. Bentley testified that Officer Kelly hdmben insulting Officer Bentley over an
extended period of time, Ms. Kelly testified thaesad never called Officer Bentley a whore. Mr.
Conover testified that he had never observed MdyKall Officer Bentley a whore. No other
witness in this proceeding claimed to have obsetlrednisconduct ascribed to Officer Kelly by

the grievant. Ms. Kelly testified that she had hadnteraction with Officer Bentley, and Officer
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Conover in his testimony said he had had no previoteraction before with Officer Bentley.

Even if Officer Bentley had suffered taunts frommoaworker, such misbehavior would not
justify the threatened use of deadly force. Thegations of wrongdoing made by Ms. Bentley
against Ms. Kelly are not supported by a prepontraf the evidence in the hearing record and
these allegations made against Ms. Kelly have eehtsubstantiated. The arbitrator in this case
does not express an opinion as to whether thisehabor ascribed to Ms. Kelly occurred; the
arbitrator finds in this proceeding that such al@giisbehavior ascribed to Ms. Kelly has not been
proven by a preponderance of the evidence.

Without proof of the misconduct alleged by theegant against Ms. Kelly, the question
repeatedly put to Officer Kelly by Officer Bentlepout whether Officer Kelly had something to
say to Officer Bentley remains unexplained. It nieythat Officer Bentley believed that this
harassment had occurred when in fact it had natroed, or it may be that the harassment occurred
and it has not been proven to have occurred. hee#vent, the threat of the use of deadly force
against a co-worker remains unjustified and is tbimbe egregious misconduct, opening a person
who engages in such threatening behavior to a sedlsciplinary response based on the
seriousness of the misconduct and the serious gdlysarm such misconduct threatens.

The arbitrator is particularly struck by the laxflany self-interest on the part of Ms. Wilson
to make up a story or fashion her testimony s@masdriminate Officer Bentley. Officer Wilson
on August 21, 2015 was a relatively new employeé wnly a few months of experience on the
job, and not surprisingly harbored the insecuritifa new employee who is less familiar with the
staff and operations of the institution than magtevan officers. Ms. Wilson testified that because
she was at that time a probationary employee jitsttfiought upon seeing the interaction between

Officers Bentley, Kelly, and Conover was that anravas being played upon Officer Wilson.
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While Officer Wilson had not been in a positiomhtar what was said between Officers Bentley,
Kelly, and Conover, Officer Wilson was able to @istfrom the visuals of the officers’ interaction
a sufficient amount of the activity to understahdttthis was no prank. During the events in
guestion Officer Wilson saw enough to understaadidhserious threat to the safety of a co-worker
was occurring through the use of a deadly weapdirced Wilson’s alarm based upon what she
had observed from Tower 5 lends credence to th@slmade by Officers Kelly and Conover that
Officer Bentley had aimed the shotgun at Officel)Kehreatening the use of deadly force against
Officer Kelly. The evidenced in the hearing recaclear, convincing, and overwhelmingly to
the effect that Officer Bentley pointed the shotgunuzzle at the face of a co-worker.

The Employer has presented the work rules thaalleged to have been violated by the
grievant when Officer Bentley pointed the shotgti©#icer Kelly on August 21, 2015. These
work rules are prohibitions as to coercing, threaig, or intimidating another employee, acting
in a way to potentially harm another employee,racto compromise or impair the ability of an
employee to effectively carry out her duties asiblip employee, and acting in such a way as to
constitute a threat to the security of the faciatyd staff. The aim of the muzzle of the shotgun
held by Officer Bentley at the face of Officer Keltwelve inches from the face of Officer Kelly,
presents a violation of work rules 18, 36, 37, a8avithin the Employer’s Standards of Employee
Conduct, presented in policy 31-SEM-08.

The conduct of Officer Bentley during the evemtgjuestion that includes the pointing of
a shotgun’s muzzle at the face of Officer Kellygamets the threat of deadly force without sufficient
justification and presents a serious breach ostaedard of conduct demanded under the rules of
the Employer in effect during the incident at isslige pointing of the shotgun at the face of a co-

worker threatened an outcome that could have bastcophic. The likely result of this incident
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had the firearm pointed at the nose of Officer Kelischarged is so gruesome and horrific as to
require no deep analysis. The conduct of the gniewvathis case was so dangerous, so reckless,
so coercive and intimidating that these actionthefgrievant are found to comprise just cause for
severe disciplinary action and are found to beigefitly egregious to support the discharge of
the grievant.

Accordingly, the arbitrator finds that the Employkd have just cause to discharge the
grievant for her misconduct during the events tiaurred on August 21, 2015. The arbitrator

therefore declines to grant the grievance.

AWARD

1. The grievance at issue in this proceedingusdiato be arbitrable and properly before
the arbitrator for review and resolution.

2. The Grievant, Penny Bentley, was removed frenplosition as a Corrections Officer
for just cause.

3. The Employer presented to the hearing recaar@nd convincing evidence proving
that on August 21, 2015 grievant Penny Bentley edinthe muzzle of a shotgun at
the face of a co-worker without justification.

4. The grievance is denied.

Howouwd D. SUlner

Howard D. Silver, Esquire
Arbitrator

500 City Park Avenue
Columbus, Ohio 43215
howard-silver@att.net

Columbus, Ohio
September 22, 2016
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