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HOLDING: Grievance DENIED. The Arbitrator found by a clear and convincing standard of proof that the Grievant violated the work rules, as alleged, and his past disciplinary record and limited tenure justified removal. 

Facts: the Grievant, a 4-year employee with no active discipline, was terminated from his position as a Juvenile Correction Officer (JCO) at the Department of youth Services (DYS) – Indian River Juvenile Correctional Facility (IRJCF), for (1) Rule 5.01P, Failure to follow policies and procedures; (2) Rule 5.30P, Use of excessive force; (3) Rule 6.05, Use of prohibited physical response. After responding to a Signal 88 call for assistance (because several youths were tearing up the day room), the Grievant immediately engaged a youth who was refusing to go to the wall. The Grievant directed the youth to the wall, and after the youth did not comply, the Grievant closed the gap on the youth. He tapped the youth on the shoulder. In response, the youth pushed the Grievant with open hands. The Grievant responded by balling his fist and punching at the youth’s face. *The parties dispute whether the Grievant’s punch landed or missed, but the Arbitrator found that the punch must have grazed the youth’s face based on video footage. Thereafter, the Grievant struggled with the youth until the youth was wrestled to the floor, handcuffed, and escorted back to his room. It was unclear whether either person suffered any injuries.
The Employer argued: that removal was justified as the Grievant was only a 4-year employee, with five (5) active disciplines (including using a prohibited restraint technique), who failed to adhere to his training. The Grievant failed to exercise proper time/distance and/or verbal strategies when confronting the youth. He admitted to using poor judgment when he punched the youth. 
The Union argued: that the Grievant only took actions necessary to protect himself. The youth failed to follow instructions and assaulted the Grievant. The youth’s shove created a risk of serious physical harm, and the Grievant responded accordingly. Video footage reveals that the punch did not connect with the youth’s face. Finally, the Union argued 4 years of service makes the Grievant a tenured employee based on current staffing.
The Arbitrator found: under a clear and convincing standard, the Arbitrator found that termination was justified under the circumstances. The Arbitrator found that the video footage clearly showed that it was the Grievant’s actions that precipitated his throwing a punch and the ensuing struggle with the youth. The Grievant made no attempt to use time and distance or verbal direction to gain compliance with the youth. Instead, the Grievant quickly approached the youth. After being pushed by the youth, the Grievant threw a punch that was intended to contact the youth’s head. Although the youth appeared to avoid most/all of the punch, this was luck and cannot be used to justify the action after the fact: the lack/near lack of contact does not mitigate the Grievant’s intent or conduct. The Grievant’s inability to control his impulses suggests that he will use prohibited force in the future, despite previous training and re-training on the topic. Although the fact no injuries resulted serves as a mitigating factor, the fact that this short-term employee with a lengthy disciplinary record (including a written reprimand for using a prohibited restraint technique), supports his removal. For these reasons, the grievance was DENIED, and the termination was upheld.
