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HOLDING: Grievance Modified.  The Arbitrator partially sustained the grievance, the Grievant’s termination is reduced to a written reprimand but legal limitations preclude reinstatement.  The Arbitrator ordered the termination to be converted to a resignation. 

Facts: The Grievant, a three-year employee at the time of the removal, had no active discipline and was terminated from her position as therapeutic program worker at the Department of Developmental Disabilities, due to the alleged violation of AI- Physical Abuse: Abuse of any type or nature to an individual under the supervision or care of the Department or State, including but not limited to physical, as defined by Ohio Administrative Code 5123-17-02. ii. L9 - Disregard of Duty: Failure to follow a policy, work rule, or practice of the Employer.  
The Employer argued:  The Department argued that the Grievant was fully aware of the Standards of Conduct and their consequences, the rules are crucial to the Department's operations and employee performance standards, an impartial administrative investigation confirmed the breach, the Grievant was provided all necessary rights during the investigation, the Hearing Officer found the charges supported and uncontested, consistent disciplinary actions for similar offenses were observed, and discipline imposed aligns with the severity of the actions. The Department asserted the Grievant was not truthful during this Arbitration hearing as Grievant refuted the same incident she had previously acknowledged in a public court by pleading guilty, as well as when she signed the Voluntary Consent to Registry Placement which bars the Grievant from working in direct care in the future. 
The Union argued:  The union argued the evidence presented is not sufficient to prove the Grievant's guilt. The union asserted the investigation raises significant concerns regarding its fairness and objectivity as the investigator did not interview the Grievant, the nurse who initially reported the abuse allegations, or any other nurses at the hospital who attended to the patient. The Union challenged the integrity of the investigation when the investigator claimed to have interviewed the Grievant when the evidence established the Grievant was interviewed by someone else. Additionally, the Department introduced new information after the terminating the Grievant. Furthermore, the Union contends the pre-disciplinary meeting officer failed to procure substantial evidence of the Grievant's alleged misconduct and expressed uncertainty regarding the timing of certain images presented as evidence. The Union points out the nurse suggested the patient's bruises may have been caused by her own combative behavior, rather than by the Grievant. 
The Arbitrator found:  From the testimony presented at the arbitration, it is evident the investigation failed to meet the standards of a thorough and fair inquiry into the allegations of misconduct against the Grievant. Certain key witnesses were not interviewed, presentation of the agency investigation as evidence of misconduct rather than proving the misconduct through eyewitness testimony, no attempt to corroborate the evidence gathered during the investigation harming the credibility and reliability of the allegations.  By failing to produce witnesses to corroborate the ER Nurse's allegations and allowing the Grievant the right to cross examine witnesses whose statements have been relied upon to establish the misconduct, the department has failed to prove violation of A-1.  The Grievant’s failure to report being charged with Patient Abuse while on administrative leave, but the annual attestation does not carry a termination clause, requiring consequences as established by the agency work rules, failure to adhere to Employer policies.  The first offense is a written reprimand for L9. Due to the legal disqualification, the Grievant cannot be reinstated to her former position as a Therapeutic Program Worker, so termination is converted to a resignation.  
