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HOLDING: Grievance Modified.  The Arbitrator partially sustained the grievance, the Grievant is reinstated with no back pay due to the Grievant’s ineligibility to work due to his physician’s orders absent submission of a release to return to work during the termination period. The Grievant is directed to participate in the EAP program and sensitivity training provided by the Agency. 

Facts: The Grievant, an 7-year employee at the time of the removal, had three active disciplines and was terminated from his position as Facility Maintenance Specialist at the Department of Transportation, due to the alleged violation of Policy 17-015(P), items: 4C -Insolence - rude or disrespectful conduct and 4I-Any act that may discredit, embarrass, undermine or interfere with the mission of the Agency, including, but not limited to, that appearing on social media.  ODOT has partnered with STAR for an extensive period, an entity that offers support to adults with developmental disabilities. The vocational program specifically offers training and employment opportunities to individuals including rest area upkeep.  The CEO of Star, Inc., raised concerns to the Facility Administrator about the conduct of the Grievant following two interactions with Star staff members at the Scioto County Rest Area. On July 22, 2022, the Grievant engaged in a conversation with a young individual named Brandon, and advised Brandon, who is developmentally delayed, not to forget his "soap on the rope" when he was starting a new job at the prison.  On July 26, 2022, the Grievant accused a two-man crew of neglecting their duties and again told Brandon to “remember don’t forget your soap on the rope.”
The Employer argued: that removal was justified as the Grievant admitted to confronting the STR employees, throwing weeds down on the sidewalk in front of the employees and telling a STAR employee that he was going to need “soap on a rope” when he goes to work at the prison on two separate occasions.  The Agency argued that the Grievant was familiar with the regulations and recently faced disciplinary action for violating Rules 4C, which pertains to Insolent, ruled, or disrespectful behavior.  The discipline was timely as it was the Grievant and the Union’s actions that caused the postponed interviews due to the application for disability.  The actions of the Grievant were abusive to the targeted population.  The discipline was appropriate and progressive. 
The Union argued:Tthe Grievant interactions with the rest area staff was focused on maintenance issues to uphold public presentation standards. The Grievant’s actions were not malicious but focused on ensuring the facility's upkeep. The Union claimed the Agency failed to establish a violation and that the Agency created a hostile work environment, failed to promptly investigate, and the discipline was not commensurate with the offense.
The Arbitrator found: Considering the evidence presented, the delay in rescheduling the investigation could not be ignored as nothing in Article 24 states that approval from DAS is necessary to schedule an investigatory interview. However, the Union must demonstrate that the delay had a detrimental impact or prejudice on the Grievant. In this case, the Grievant confessed to the behavior and prejudice was deemed absent. The Arbitrator did not find that the remarks warranted termination.  The Agency did not provide any specific training on how to effectively interact with individuals with developmental disabilities. The Arbitrator partially sustained the grievance, the Grievant is reinstated with no back pay due to the Grievant’s ineligibility to work due to his physician’s orders absent submission of a release to return to work during the termination period. The Grievant is directed to participate in the EAP program and sensitivity training provided by the Agency.  
