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I. Beckground:

Pursuant to the provisions of Article 20, Grievance
Procédure, paragraph 20.07 Arbitration, this case, well
presented by the parties representatives, was heard in
Columbus, Ohio, on October 8, 1986, DBoth parties examined
and cross-examined witnesses and presented documentary
evidence. TFollowing the presentation of evidence, the
parties representatives ably argued their respective
positions. Throughout the decision the Ohio Stete Highway
Patrol shall be referred to as the Patrol; the Fraternal
Order of Police, Ohio Labor Council, Inc., shall be referred

to as.the F,0.P,

II. The Grievance:

The gréi;ance in thé t£se vas filed by Trooper Eémiua«?]
, @ pilot wérkingioﬁt of Toledo, Ohio on Mey 22,
1986. The'parties have regarded it as a "class grievance"
filed on behalf of &ll trooper pilots. The grievance

provides in relevant part as follows:

n

5. Article, . . Grieved: Article 23

6. Statement of Grievance., . . Be Specific:
May 15, 1986 10:00 a.m. Lt. Hedlesten advised that
the 10 percent pey supplement would be based on
£light hours per day.

7. Remedy Requested: A1l back pay for both regular and
overtime hours from April 28, 1986 to present date,



[ ]

based on total number of hours worked and not
flight hours."

III. The Contreact:

Article 20, paragraph 20.07 Arbitration is of course
relevant, as indeed is Article 20 in its entirety. (See
Attachment "A".) GEspecially relevant is Article 23 -
Pilots. Articie 23 provides as follows::

"Pilots in the State Highway Patrol shall receive an
additional ten percent (10Z) of the minimum rate of

their classification base rate pay as a professional
achievement pay supplement.”

Facts:
. v

The facts in the case are essentially undisputed.

The case involves the professional achievement pay
supplemeﬁt accorded to the Patrol's pilots. The Patrol's
. trooper pilots, five (S)linlnumber, work out of the Aviation
Section un@er Section Comﬁander Jemes R, Hedlesten. _Four of
the pilots are stationed at the Don Scott Airfield at Ohio
State University, Columbus, Ohio, and the f£ifth, the
Grievant, is stationed in Toledo, Ohio. When the westher
permits flying (approximately 75% of the time) all pilots
are expected to operate the Patrol's aircraft and engage in
such illustrative flying duties as traffic enforcement,
search and rescue, photographiec flights, and manhunts.

In addition trooper pilots are expected to maintain
£flight records. They are also expected to enforce State

laws perteining to eaircraft. Prerequisites for the position



of trooper pilot consist of possession of s valid Federal
Aviation Agency Pilots License; specialized knowledge of
aviation laws; ability to read and interpret weather
reports; familiarity with topography and weather conditions
indigenous to Ohio; and knowledge of the operational
limitations of all of the Patrol's asircraft. None of the
foregoing prerequisites are required of non-pilot troopers.
It is noted that the Patrol does _not train its employees to
be pilots. Individuals who hope to become trooper pilots
must come to the Patrol possessed of the aforesaid
prerequisites. When not flying (approximately 25% of th;ir
work time) trooper pilots are engéged in routine non-pilot
trooper duties such as road petrol.

Follo&ing the certification of the F.O0.P, as the
exclusive collective bargaining representative of a
bargaining unit comprised:of all of the Highway Patrol's
"troopers and dispatchers, the parties commenced negotiations
for a8 collective bargaining agreement in July 1985, By late
August the parties were meeting regularly in negotiation
sessions. Throughout their negotiations the Patrol's chief
spokesperson was Edward H. Seidler, Deputy Director, Ohio
Department cf Administrative Services, 0ffice of Collective
Bargaining, and the F.O.P's. chief spokesperson was Paul L.
Cox, Executive Director, F.O.P; Ohio Labor Council, Inc. by
early winter 19835 the parties were at impasse over

approximately seventy five items. The statutory (Ohio



Kevised Code 4117) impasse procedure was invoked¢ by the
parties, and the fact finder selected, Harry Graham, engaged
in extensive mediation efforts. Graheam met with
considerable success. Thus when formal fact finding
hearings were conducted in February, 1986 the issues at
impasse stood at but twenty-six (26),including the issue of
pilot pay, along with several other economic issues.
According to Cox, up until the fact finding hearings, except
for the F.0.P.'s demand for pilot pey and the Patrol's
rejection of same, there had been no discussion by the
parties of the F.0,P.'s pilot pay proposal.

Lieutenant D.L. Anderson serted on managements'
negotiating team as its note taker. Anderson's notes
essentia;ly corroborate Cox's testimony that there was no
discussion between the parties concerning the F.0.P.'s
proposal for pilot's pay.  Thus Anderson's negotiation
session notes reflect that the F,0.P, first proposed the
language of Article 23 on September 4, 1985. And;rson
" characterized the proposal as follows: "Pilots. . . . shall
receive an additional ten percent (10X) of their total rate
of pay as a professional achievement pay supplement".
Anderson's notes further reflect that on October 22, 1985,
the Patrol sﬁbmitted its cost estimate of establishing
pilot's pay, namely, $51,400.00. It was Anderson's
testimony that he arrived ét thié figure by multiplying the

number of pilots (£five) by 2080 hours (40 hours per week for



“n"

52 weeks) and then multiplying that figure by the base rate
for pilots as improved by the 10x-12%X then being requested
as an across-the-board wage increase by the F.0.P.
Anderson's notes further reflect that during the fact
finding session on February lst that: (by Mr. Cox):

"Pilots demand is 10% pay supplement---already get 10%
hazard pey. There's currently provision in code1 ﬁo get
additional pasy and other pilots .in the state does. Highway
Patrol decided on their own not to pay;"2 on February 2nd
(by Mr. Alexander3): "Pilots 10% hazardous duty pay& covers

" on February

this--rejecting professional aschievement pay;’
3
9th (by Mr. Cox) "Pilots Pay--nothing to add." On Merch 13,

1986, the fact finder issued his report and recommendations.

1The'parties are agreed that Cox's reference was to O.R.C,
124,181 (K), which provides in relevent part that "if a
certzin position. . .is mandated by. . .law or regulation to
have special technical certification. . .or licensing to
perform the functions which are under the mandate a2 special
professional acheivement pay supplement may be granted. . .
the professionel achievement pay supplement provided herein
shall be granted in the amount of five per cent of the
emplovee's classification salary base and shall remain in
effect 2s long as the mandate exists.”

2
Cox was correct in asserting that in the past the Patrol
d¢id not pay its pilots a professional achievement pay
supplement of any k. nd.

3John R. Alexander, Assistant Attorney General, Office of
Collective Bargeining, presented the Patrol's case to the’
Fact Finder.
bo. . . . .

t is noted that all troopers, pilots and non-pilots alike
receive a hazardous duty pay supplement and did so inmn the
pest and prior to collective bargaining.



With respect to the issue of pilot pay, designated as issue

24,

the factfinder5 had the following to sar:

"Tssue 24, Pilot Pav

- Position of the Union: The Union seeks an additional

increment of ten percent (10%) for pilot pay. It points
out that pilots elsewhere in the State service receive &
pay supplement. Pilots in the service of the Highway
Patrol do not receive a similar supplement, They
receive the ten percent (102) hezard pay that troopers
receive but nothing extra. The Union urges that as
other pilots receive a supplement, and that for all
intents and purposes, Bighway ?atrol Pilots do nqt, they
should receive such a supplement.

Position of the Explover: The State urges that no extra

increment be paid Highway Patrol Pilots. It asserts
that as they receive hazard pay, no additional increment

is warranted.

Discussion: On this issue the Union is correct. All

other pilots in State service receive above scale

compensation for their duties. No reazson exists why
this should not be true for Highway Patrol Pilots as
well. When the State points out those pilots receive

hazard pay it is correct, but incomplete in its

5Asked by the Arbitrator, what specific evidence was
presented to the fact finder in support of the parties'
respective positions, Ixecutive Director Cox couvld not
specifically recall what evidence, if any, wes presented.
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snelvsis. Troopers receive hszard pay as well, No
distinction exists for pay purposes between troopers and
pilots. Such a distinction should exist. The ten
percent (10%) pay supplement for pilots is recommended,

In summarizing his findings and recommendations the
fact finder had the following to say with respect to pilot
pay: "Issue 24, Pilot. Pay: Additional ten perﬁent (10%)
pilot pey."” .

The Ohio State Legislature constitutes the statutory
legislative'body under O,R.C, 4117 which must vote to accept
or reject a fact finder's report concerning the Patrol. In

_discussing with-the Legislature tﬁé fact finder's report the
Patrol's Chief Spékesman, Deputy Director Seidler, urged
rejection., He did so principally due to problems concerning
the fact finder's recommendations with respect to life
insurance, health insurance, union time, and physical
fitness standards. It appears that in his testimony before
the Legislature Seidler also indicated that the
recommendation concerning pilot pay was "unnecessary and
ill-advised", Following Seidler's testimony the Legislature
rejected the fact finders report. The F.0.P. votred to
accent it. While the parties could have then moved on to
conciliation, they elected to continue negotiations.

Following the Legislature's rejection of the fact
finders report, two principal negotiation sessions were

held. BEr the second session, held on March 24, 1986,

1



significant changes to the fact finders' recommendations
concerning life insurance, health insurance, union time, and
physical fitness standards were agreed to. A caucus with
Fact Finder Graham6 and Patrol negotiating team members
Seidler, Anderson, and Major Thomas W. Rice, Personnel
Commander, was conducted. According to Anderson, the
management team expressed the concern to Fact Finder Graham
that the fact finder's report es then written would give
pilots & 10%7 increment in pay with respect to 100X of their
work time, whereas such a supplement ought only to be given
for actual flight and flight-related time. At that
juncture, according to Anderson's }otes, Fact Finder Graham
indicated thet we "will put language in to keep in air." As
-testified.tb £y Anderson, at that juncture he "thought” 2
letter of intent would issuve setting forth an understanding
thet the 10% pilot pay supplement would only apply to flight
time and flight-related time. It was Anderson's testimony
thet he was told by Major Rice7 that there would be a letter
of intent. According to Anderson, following this caucus,
Grazham left the room. Anderson assumed Graham went to talk

to Cox.

During this period of time following the Legislatures'
initial rejection of the Fact Finder's report,both parties
characterize Fact Finder Graham's role as that of "shuttle
diplomacy", i.e. 2s mediator.

7o .. .
Rice did not testify.



Also on March 24th a meeting between the Patrol's chief
spokesperson, Seidler,8 the F.0.P.'s chief spokesperson Cox,
and Fact Finder Graham was conducted. It apparently

followed the management caucus noted above. During this

 peeting Seidler proposed that issue 24 - Pilot FPay, of the

Fact Finder's Report,be modified to reflect that pilot pay
supplement be paid only for flight time. As Cox testified,
he balked, and stated that he couldn't sell that proposition
to his negotiating committee and thet if Seidler insisted
there was "no deal” with respect to life insurance, health
insurance, etc. Cox informed Seidler that he would not

:
agree to any changes to Fact Finder Grazham's recommendation
with respect to pilot pey (fully set forth above).
According to Cox, Gresham and Seidler then talked together
2alone, after which it was agreed that there would be no
}hange in Fact Finder Graham's pilot pay recommendation.

On the following day Deputy Director Seidler sent a
letter to House Speaker Vermal GC. Riffe reciting that
following the Legislature's rejection of the fact finder's
report "the parties met. . .and resolved the differences."
This letter goes on to recite‘the resolution réached with
respect to these items, four in number, to wit, life
insurance, health insurance, union time and physical fitness
standerds, "the mezjor issues. . .of concern to the State."

The letter concluded as follows:

Ee .. ‘s .
Seidler ¢id not testify.



e .
Consequently, the contract is a composite of the issues

agreed upon, the balance of the fact finding repert
;-ecommendations9 and the addition of a speciel
recoghition'program and a supplement for increased
traffic sctivity. This material is basically the same
as the material submitted to you last week. Attached
is the fiscal analysis prepared by the Office of Budget
and Management. This combined set of letters
constitute the employer's formal request for funds as

required by the statute. "

In this regard the Office of Budget and Management's
letter, referred to by Seidler, had the following to say
with respect to pilot pay: .

"Article 23 - Pilots

Description: This article provides for a 10
percent pay supplement for pilots. This supplement
will be over and azbove the existing hazardous duty pay
supplement. Current practice does not provide such &
supplement. . '

Fiscal Effect: Minimal - the 10 percent
supplement. for five pilots will cost the State
approxzmately $14 383 per yvear, and will be absorbed by
the agency.'

It was Patrol Representative Alexander's representation
thet the Patrol and OBM did not communicate with each other
with respect to the latter's fiscal impact summary to the
Legislature, and Alexander contends that OBM's summary is
therefore "without inmpact”™ on the instant case.

In any event, by & coursé of inaction the Legislature

was deemed to have accepted the Fact Finder's Repor:t and

C

-t will be recalled that the Zact finding repor:t recor-
mendations with respect to pilot pay were as set forth
herein at pageé and were not modified by the parties.
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Recommendations, as specifically modified by the parties
following the Legislature's initial rejection of same. The
parties' contract was executed April 24, 1986.

Following the parties' execution of the contract
Section Commander Hedlesten, on behalf of the Patrol

promulgated the following pilot pay policy:

The ten percent trooper pilot pay will be administered
as follows:

Based on flight hours, if a.trooper flys up to and
including three (3) hours, they will get flight hours
plus one (1) hour at ten percent.

Over three (3) hours, they will get flight hours plus
two (2) hours up to eight (8) hours total time.

. 3
The pius one (1) hour in the three (3) hour time is for
pre-flight and securing the aircraft.

The plus two (2) hour rule is for preflight, lunch and

fuel breesk, and securing of the aircraft at the end of

their tour.

The time will be entered in the case investigation

hours caption of the HP-17 daily by the trooper's area

supervisor. ' '
In this regard,according to Hedlesten, he was advised by
Major R. L. Yingling to pey the pilots a 10%Z supplement for
flight time only and that subsequently he was advised to pay
it for pre-flight and post-flight duties and for lumch. It
was further Bedlesten's testimony that in formulating the
above pclicy he discussed with his supervisor what would be
egquitable and that the policy noted above evolved from those

discussions. More specifically, Hedlesten and his

supervisor determined that an hour to eat lunch and refuel
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and one-half hour for pre-flight and one~half hour for post-
flight duties wes "eguitable’.

“When on the first full pay period following the
parties' execution of the contract the Grievant received
pilot pay only for his flight time he filed the instsnt
grievance.

Major T.W. Rice's answer for the Patrol at Step 3
comprises a succinct rationale for the Patrol's denial of
the grievance, It was adopted by Deputy Director Seidler,
who responded for the Patrol &t Step 4. Mejor Rice's
answver, after setting forth the language of the grievance,
recites that mansgement's contention is that ". . .the
intent of the language in Article 23 was to have the piloté
. . .receive an additional ten percent., . .pey for their
professional achievement while they were flying or involved
with related sctivities associated with flying. . .manage-'
ment maintains that it was not the Fact Finder's intent to
pay pilots 'professional achievment pay' for duties which do
not require training over and above that of am ordinary
trooper."” Rice's response further recites as & "Finding"
that:"the hearing officer finds that the employer is acting
in 'good faith' by paying pilots 'professional achievement
paey' only while flying or performing related duties, It is
not the intent of the laznguage contazined in Article 23 to
pey pilots an additional ten percent (1C%Z) pay for duties

not re_ated to f£lving.



Pilots in the bargaining units, assigned to the
Aviation Section, receive ten percent (10%) hazard duty pay,
the same as other troopers. When not flying, pilots perform
duties as other troopers, i.e. routine patrol, accident
investigation etc., therefore, it is not felt pilots should
receive professional achievement pay for flying related

duties."

The F.0.P's Position:

The F.0.P. takes the position thet the plain meaning of
the clear and unambiguous language of Article 23 is that
pilots are to receive.a 107 suppléﬁent over and above their
base fate,lOOZ of their work time, and not for just that
percent of their work time that they are flying or engaged
in flight-related sctivities. This professional achievement
pay supplement is intendeq to recognize and reward the
pilot's special skills, argues the F.0.P. The professional
achievement pay supplement is for achieving the status of
pilot. The evidence of record, asserts the F.0.P., so
indicates,

The Patrol, contends the F.0.P., in urging as a
construction of Article 23 that said article was intended
only to confer a 10% pay supplement for flight time and
flight-related activities,is attempting to re-write already

egreed to contract provisions.



So it is that the F.O0.P. urges that the grievance be

sustained.

The Patrol's Position:

The Patrol takes the position that in Article 23 it was
the intent of the parties that pilots would receive a 10%
pay supplement only for such work time aé was takenm up in
piloting or flying, that is, flight time, and flight related
activities, such as pre-~flight checks and the sgcuring of
the aircreft used. It was not intended, asserts the Patrol,
to apply to 100% of the pilots's work time. But the intent
of the parties, asserts the Patrof, is controlling.

According to the Patrol, during the course of the fact
finding process, which uvltimately led to acceptance of an
amalgax the Fact Finder's ;ecommendations and certain
.modifications thereto (no . such modifications being relevant
to this case), the Patrol was led to believe that the
collective bargesining language being recommended by the fact
finder would relate to flight time only;.that such a
restriction on the 10X pay supplement represented a
compromise position agreed to by the parties; This
compromise was to be embodied in a letter-of-intent, asserts
the Fetrol, elbeit such never was entered into. TFeilure to
enter into this letter of intent, asserts the Patrol, merely
indicetes that the F.O.P, has had a change c¢f heart. It is

the Patrol's contention that in these circumstances fzirness
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and equity require a ruling to the effect that the grievance

is without merit.

S0 it is that the Patrol urges that the grievance be

denied.

The JIssue:

n

Under Article 20 - Grievance Procedure, paragraph 20.07
"

Arbitration 9. Issues, the parties have provided that they
v . . .shall attempt to reduce to writing the issve or
issues to be pléced before the arbitrator," and thet "in
such cases where such a statement of the question is
submitted," the arbitrator shall be confined "solely" to
said issue or issues. 1In the instant case, while the
parties attempted to reduce to writing the issue to be
presented, their efforts did not meet with success. Thus
the Patrol takes the position that the issue is: "Eas the
Ohio State Highway Patrol conformed with the intent of the
parties in Article 23 of their collective bargaining
agreement through the Patrol's policy of compensating
members of the bargaining unit who serve inm the aviation
section only for piloting or flight-related activities? If
ne:t, what shell the remedy be?" The F.O0.P. on the other
hand sees the issue to be: "Whether or not the collective
bergzining agreement's 1anguagé at Article 23 entitles
pilots to a professional achievement pay supplement of 10%

of the minimum rate c¢f their clessification base rate pay?"



——
(o)

The contrsct is silent concerning what was intended in those
cases, such as here, where the parties attempts to frame an
issue and reduce it to writing are unsuccessful. In this
circumstance, as the Elkouris have observed in their learned
arbitration treestise, ™. . . .the burden of pinpointing the
issue falls to the arbitrator after the parties have
attempted without success to asgree upon a statement thereof.

."10 Taking up that burden here, and after fully

considering the entire record, I'find the issue to be best
stated as follows:
. "Hes the Patrol violated Article 23 of the contract by
peying the professional echievement pay supplement
therein provided for only for flight time and flight

related activities, and if so, what is the appropriate

remedy?”

Discussion and Opinion:

This case involves & contract interpretation issue
with respect to Article 23 - Pilots. As has been seen the
Patrol contends that the professional achievement pay
supplement provided for therein is to be paid only for

flight~time and flight~-time related activities, whereas the

" "

F.O0.P. contends that this supplement is an "add cn"” to the

1040w Arbitrezior Works, Elkouri & Elkouri, 4th Zdition
1985, BN4 books, Inc., Washington-D.C., p.230. See also:
Weener Cesting Co., 74 LA 80, 81-82. (Tazlent, 1980); Fublic
Service Comvany of New Mexico, 70 LA 788, 789 (Springfield,
1678); Zest Oranpge boarcd of Educeziorn, 69 LA 674, 674-675
(Spencer, 1577),.




pilots minimum rates of their classification base rate pay,
due by virtue of the pilots very status as pilots. And as
noted -above, the F.0.P., contends that Article 23 clearly anc
unambiguously so provides. Close scrutiny of Article 23,
however, persuades me that an ambiguity adheres in the
language of Article 23. An ambiguity is injected into the
Article by the use of the phrase "professional achievement
pay supplement.” This phrase renders plausible the
constriction of Article 23 that the Patreol urges. This
phrase suggests that perhaps the parties intended, &s the
Patrol here contends, that the additional 107 pay was for
flight time endeavors only. Givgngthis ambiguity, resort to
perocle evidence, such as the negotiation history which led
up to Article 23, to resolve the ambiguity and ascertain the
parties intent, is fully warranted.

Turning to the parole_évidence introduced at the
arbitration hearing, I note at the outset that having
calcuvlated the ﬁost of the F,0.P."'s pilot pay proposal on
the basis of 2080 hours per annum (40 hours per week x 52
weeks per vear) it is clear that the Patrol understood the
F.O0.P. piiot pay proposal to involve an add on to the
pilot's pey and not to invelve merely a supplement for
flight-time, which was engaged in by the pilots only 723 of
their time, i.e., for only 1660 hours per annum. i

In addition a review of the Fact Finder's report

"Ij

readily reveals that the Fact Finder also understood the



Union sought "an esdditionsl increment of ten percent (10%)

"

for pzlof nay

for flight time, i.e., flight pay..  Thus in the clearest of

in juxtaposition to a2 10X bonus type pavment
language the Fact Finder found that ". . . .the Union is
correct.” Futhermore, the Fact Finder understood that the
Patrol opposed granting what the Union sought soclely because
pilots already recieved hazard pay and ", . . .as they
receive hazard pay, no additional increment is warranted."
But the Fact Finder clearly rejected this rationale-in-
opposition and characterized the Patrol's rationale as

"incomplete in its analysis,” since 8ll troopers receive

t
hazard pay, with the result that no distinction for pay
purposes existed between troopers and pilots. The Fact

Finder concluded, however, that ", . . .a distinction should

exist,"

and hence he recommended 2 "10% pay supplement for
pilots”. No reference to flight time or flight pay was made
by the Fact Finder in his "discussion"‘of pilot pay. This
lack of any reference to flight time readily demonstrates
that the Fact Finder simply didn't contemplate confining the
1C% pay supplement to flight time. Most significant,
however is the fact that the Pztrol never so much z2s asked
the Fact Finder during the formzl fact finding hearings to
do so.

" While the Patrol asserts that it has not communicated
with the Office of Budget and Management such that' the

latter's view cannot bind the Patrol, nonetheless I find it



enlightening that OBM as & third partvy, had no difficultsy
interpreting the Fact Finder's recommendation as providing
for a "10 percent pay supplement for pilots™ which was "over
and above" the hazardous duty pay supplement. OBM, as did
the Fact Finder, made no mention of flight time, and from
their fiscal impact figures it appears that they calculated
such on the basis of an assumed 2080 hours per énnum,
thereby indicating that the supplement was not to be
confined to flight time.

The crux of the Patrol's case is based on events
transpiring on_March 24, 1986, and in particular on events
occuring during .management's caucss with Fact Finder Grahanm,
who at that juncture was functioning merely as 2 mediator.
Thus during the caucus management expressed the view,.not
contradicted by Graham, that Graham's fact finding report
provided for a 10% supplement applicable to 100% of the
pilots' work time, whereas the Patrol was only willing to
pay a supplement for actual flight time. In my view it is
clear that Graham, as mediator, simply undertook to seek the
F.0.P.'s approval to change the concept of pilot pay as he,
Graham, had recommended it be paid, and make it zpplicable

only to flight time, i.e., when pilots were ". . . .in the

gir." And while the record made before me fails to
establish who initiated the concept of the device of &

letter of intent, it is entirely fezsible that Grzhem did

so. bPBut it is axiomatic that Graham, as merely mediator,
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could not unilaterally effect the change the Patrol sought.
Indeed, when Graham later met with F.0.P. spokesman Cox,it
was Patrol spokesman Seidler, and not Graham, who breached
the topic of changing the concept underlying pilot pay,
converting it in essence to flight pey. But as the record
reflects without contradiction, this change was rejected out
of hand by the F.O0.P., and suffice it to sey that there is
no evidence whatsoever that the device of a letter of intent
wes ever brought to the F.O,P.'s attention. Thus when
Seidler failed to continue to press for such a change (and
indeed, according to Cox affirmatively agreed that there
would be no change) Seidler accepggd and the parties
therefore agreed to pilot pay as provided for by Fact Finder
Craham, which, as understood by both parties, provided for a
10% pay supplement applicable to 100%Z of a pilot's work time
and not just to flight time. The short of the matter is
thet the FPatrol simply did not obtain the flight pay concept
it desired. That the bargain struck on pilot pay was not
confined to flight time is made manifest by yet further
evidence of record. Thus, had in fact the parties agreed to
confine pilot pay to flight time, they presumably would have
proceeded to spell out precise procedures since it was
self-evident that pilots were not always engeged in fliying
activities., That management representztives got together,
without the presence of ¥,0.P, representatives, and hashed

out an "equitable" formula of flight pay is indicative that



the parties, the Patrol and the FT.0.P. together, never
reached any agreement to confine pilot psy to flight time.
Still further evidence that no such restriction was ever
agreed to is to be found in the lack of any specific
reference to such in Seidler's letter to the Legislature of
March 25, 1986. Logic dictates that if Seidler, as chief-
spokesperson, believed he had obtained a modification to the
Fact Finder's recommendation he would have set such forth inm
said letter., Having failed to do so, and therefore
referring the Legislature to the fact finding report;
recommendations on the issue, among others, of pilot pay,
the inescapable inference is_that:as Seidler was aware, the
modification the Patrol sought was not obtained.

It can thus be seen that the record evidence rather
overwhelmingly supports the F,0.P.'s contentions and
undermines the Patrol's contentions. The issue poged is
answered affirmatively. So it is that the grievance must be

sustained.

Award

Yor the reasons more fully set forth above the
grievance is sustained. Pilots are to be made whole by the
payment to them cof the 10X professionazl achievement pey
suppiement in accordance with the formula set forth in

Article 23, retrocactive to the effective date of the



contract, less of course mornies alread received pursuant to

the Patrol's erroneous pilot parv policy,

Dated: October 27, 1986 ./
7%-’/«[/ % /‘éﬁ’fmw_,

Frank 4., Keenan
Panel Arbitrator
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