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OCB/BNA RESEARCH CODES:
118 – Discharge, Discipline and Work Rules; 1 – Discipline in General
HOLDING: Grievance DENIED. Employer’s termination of Grievant was just and reasonable.  It was not an abuse of discretion, nor was it arbitrary or capricious.  Grievant’s termination was appropriate.  Therefore, the grievance is denied.   
Facts: In the summer of 2022, allegations arose that Grievant had been sexually harassing towards an unpaid college intern during her time interning with the Department of Rehabilitation and Correction (DRC).  The intern was assigned to shadow four male DRC employees, and Grievant was one of those employees.  In August of 2022, another employee noticed an interaction between Grievant and the victim which the witness found concerning.  The witness subsequently filed an Incident Report and at that time the intern began to describe other incidents involving the Grievant prompting an administrative investigation into the matter.  During the investigation, it was determined Grievant had (1) made inappropriate sexual comments to the intern several times per week starting in July (commented he would like her to have his babies, requested oral sex, asked her to meet him at a service station after work so he could take her home, commented on how she would have to meet his sexual demands, asked her what she likes to do sexually, and said he would “tear her ass up”), (2) engaged in inappropriate touching of the intern’s body multiple times (touching her breasts and thighs multiple times both over and under her clothes and smacking her on the buttocks in the elevator), (3) failed to escort the intern into other parts of the facility as required by DRC, (4) put his hands around the intern’s neck and threatened to strangle her, (5) cornered the intern in his office and forced her to kiss him, (5) intimidated the intern by standing in the doorway and impeding her ability to leave the office and telling her that if she ever told anyone what was going on Grievant would take her to his property in Tennessee where nobody would find her, and (6) demanded the intern’s telephone number and began calling her after work.  The intern blocked his calls and eventually was issued a temporary restraining order agaisnt Grievant.  
The Union argued: The Union contended there was no just cause to terminate Grievant, a 28-year career employee with no active disciplinary record, because (1) he did not engage in any of the alleged misconduct, (2) the intern (alleged victim) was not credible or consistent in her statements and fabricated all of the incidents in question (specifically, she had been convicted of perjury in 2013 and had provided incorrect dates for some of the dates in question), (3) there were no witnesses to any of the alleged misconduct which demonstrates the lack of any corroboration of her allegations, (4) a video of the event which led a co-worker to believe the intern was in distress shows that no actual touching ever occurred between the intern and Grievant and the intern did not appear distressed in the video (she instead appeared to be relaxed and talking freely), and (5) the Computerized Voice Stress Analyzer (CVSA) test is unreliable and such a test cannot stand as the sole evidence towards an employee’s discipline per the DRC policy on this matter.  Therefore, the Union argued that management had failed to meet the standard of clear and convincing evidence.
The Employer argued: The Employer argued it had just cause to terminate the Grievant for violations of its Employee Rules of Conduct because (1) the intern/victim was the more credible witness, (2) portions of her statements were able to be supported by corroborated witness statements and/or evidence (e.g., other DRC employees found her unescorted in the facility and/or witnessed her distress when interacting with Grievant, phone records showed Grievant calling the intern, and the intern knew Grievant owned property in Tennessee), (3) the results of the Computerized Voice Stress Analyzer (CVSA) test on the intern bolstered the truthfulness of her allegations, (4) Grievant was a less credible witness as he lied to the investigator in his Q and A and claimed that he had never been accused of or investigated for similar allegations when there had actually been three similar investigations into similar behavior alleged to have been performed by the Grievant within the last five years, and (5) the agency has a duty to protect the workplace from acts of violence, anti-discrimination and sexual harassment by removing any employee engaging in such misconduct.
The Arbitrator found: Arbitrator found that Employer had met the seven tests of just cause and proven Grievant violated the rules.  Based upon the investigation interviews, the testimony and demeanor of the witnesses at the hearing, and consideration of the totality of the evidence presented, Arbitrator determined that the Employer did demonstrate with clear and convincing evidence that Grievant engaged in the misconduct alleged by the victim. The determination that it was highly probable that Grievant engaged in the misconduct alleged was based upon an assessment of each witness’ demeanor, consistency and corroboration of the intern’s statements in the interview of other witnesses along with the CVSA test, the duration of the allegations which occurred on multiple times over a lengthy period of time, and the general background and history of the intern and Grievant. Therefore, the grievance was DENIED.
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