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HOLDING: Grievance DENIED in Part, GRANTED in Part. The discipline-free work record of the Grievant, progressive disciplinary propensities of the parties per, as well as the aggravating circumstances determine that the Grievant, while deserving of stern discipline for his actions, is worthy of a last chance to learn from his mistakes. 
Facts: Grievant was terminated from position as a Correction Officer and had some 4+ years of service with the State of Ohio. Grievant was removed for multiple violations of the DRC Employee Standards of Conduct. Grievant was working 2nd shift along with Correction Officer Carol Braun (“Braun”) in Control Center 2. Their staffing of the post involved Hickman and Braun sitting next to each other in this relatively small and isolated space. CC2 is a secure post, requiring employees to pass through two sallyports to gain entry. Braun, when interviewed, stated that verbal profanity was what occurred prior to and around what Braun identified as three (3) separate encounters of a physical nature.  Hickman and Braun engaged in what Braun stated were three physical or physically related encounters. Braun and Hickman were physically “wrestling” with one another, which resulted in Braun being knocked off her feet, possibly due to a leg sweep technique employed by Hickman where Braun ended up lying on her back in the center of the Control Room floor. The end of this physical takedown was witnessed by Lt. Hana Mehok. Later, Hickman started poking Braun, and became quiet and anti-social. Hickman grabbed Braun’s chair and dragged her down a hallway. Hickman pinned Braun on the floor and straddled her. Braun punched and pushed at Hickman and told him no. Once Braun got up, Hickman slapped her buttocks. Later, Hickman grabbed Braun by her hoodie, and dragged her chair to the bathroom. Hickman blocked the exit to the Bathroom. Braun eventually escaped the bathroom. Braun sent texts about the events to a friend. Upon leaving the institution, she encountered another officer. She relayed the events. He told her to report them. 
The Union argued: The Union makes several arguments in this case related to notification, procedure, credibility, investigative integrity, and evidence. The Union has shown inconsistencies with Officer Braun’s testimony and statements within the investigation and by Management’s own admission their investigation could not produce any Physical Evidence, Video Recordings or Witnesses to support these claims. The Union has shown that if not for the lax enforcement of policies and procedure by the supervisors and administration this situation could have been prevented with a simple directive from Lieutenant Mehok to cease the horseplay but instead chose to ignore the situation. The Union has shown through witness testimonies and joint exhibits, Officer Braun has had inconsistencies with her accounts of the alleged events throughout this investigation. Officer Braun left out vital information and key witnesses to this alleged incident during interviews performed by Ohio State Patrol and the Chief Inspector’s Office. Officer Braun failed to report, discussing the alleged incident on the phone with Ms. Birchfield at the gas station after leaving the Institution. Officer Braun admits to engaging in horseplay. 
The Employer argued: The Grievant has admitted his victim’s account accurately portrays the events. His victim has consistently reported the actions at approximately 8:30 pm and after on the date in question were not horseplay. She has repeatedly and consistently made uncontested statements (including during the hearing) that the Grievant’s personal affect changed, she became uncomfortable, and told him to stop what he was doing multiple times. His victim has demonstrated that not only did the Grievant continue his aggression during the initial attack, but he engaged in another attack in which she had to fight him off a second time. Management has demonstrated the Grievant to be less credible. The victim has gained nothing from reporting the Grievant’s actions or testifying at the hearing. His removal has not benefitted her personally or professionally. In fact, she has brought unwanted attention to herself by reporting these actions. Officer Braun has been labeled a troublemaker, a liar, has had her morals called into question by fellow employees and the very Union that is supposed to represent her. The Grievant’s actions, in clear violation of ODRC Policies, caused his victim emotional damage to the point where her ability to carry out her duties for ODRC was significantly and adversely impacted.
The Arbitrator found: The totality of the evidence and testimony establish the fact that the Grievant had engaged in separate incidents of misconduct regarding physical nonconsensual encounters. Other officer involved admitted to horseplay, wrestling, and other encounters. Providing a safe, productive, and respectful workplace is crucial for any employer, especially given the current labor shortage challenges. If issues are not properly addressed in a just cause context, they may have negative consequences for ODRC. This can make it even more challenging to attract and retain both female and male employees in such a competitive labor market. Therefore, it is essential to address any issues that may arise in a just and fair manner to ensure a safe, positive, and productive work environment. Based on the sum of circumstances, evidence, and testimony in this case, attention-getting corrective action that involves a considerable penalty in loss of pay and benefits along with a lengthy period under the strictures inherent in a last chance agreement will hopefully allow the Grievant to continue his work as a correctional officer and will serve as a substantial deterrent for him and will be heeded by others. As soon as practical the Grievant shall be required to attend and complete additional formal training (or retraining) regarding sexual harassment and a hostile working environment. It is recommended that Hickman be referred to the Employee Assistance Program (EAP) as well. The grievance is DENIED in Part, Granted in Part.
