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HOLDING: Grievance MODIFIED.  The Arbitrator found evidence presented at the hearing, in support of the charges were sufficient to show just cause exists to justify discipline; however, the same evidence was insufficient to make a determination that a demotion was the appropriate penalty. As a result, the demotion is overturned and a five day, 40 hour unpaid suspension is issued and the Grievant is returned to rank of Sergeant.
Facts: The Grievant served 8 years as a sergeant for the Ohio State Highway Patrol.  The Agency charged the Grievant for three events. During the investigation, it was found that the Grievant acted and spoke in an insubordinate manner to supervisors and displayed unprofessional and abusive behavior towards subordinates.  The Grievant had active discipline up to a progressive five-day suspension at the time incidents leading to the termination.  The first alleged insubordinate act occurred when a Lieutenant sent an e-mail to several recipients regarding an upcoming awards banquet requesting recipients respond if they were going to attend. The Grievant responded, “No chance in hell.” then shortly after sending the e-mail the Grievant responded, “Didn’t mean the hell meant heck”.  During the second alleged insubordinate act, the Grievant confirmed he intentionally and purposefully blocked supervision from contacting him on his cell phone during the summer holiday reporting periods, stating he blocked supervision because of “their continuous, harassing calling”.  The third alleged misconduct committed by the Grievant was his abusive response to a subordinate in a group text message thread, which involved the entire work group.  A subordinate questioned the Grievant, via text message, and the Grievant responded with demeaning and inflammatory language (e.g., “go unf***k yourself”).

The Employer argued: The Grievant willfully violated 4501:2-6-03(D)(3) and (4) – Military Courtesy and Respect for Rank.  The Grievant’s three misconduct charges are not “stacking charges” as alleged by the Union. The Employer argued it was to the benefit of the Grievant that the allegations were combined into a single administrative investigation rather than three separate investigations where three separate issuances of discipline could be issued.  Testimony and evidence reflected the Grievant’s behavior as a sergeant was insubordinate and abusive. The Grievant had been placed on prior notice as supported in the administrative investigation, prior annual evaluations, testimony, and evidence. The prior notice combined with the Grievant’s progressive five-day suspension left only one option; to demote the Grievant to the position of trooper, where he has proven to be successful.

The Union argued: There was no credible evidence introduced by the employer to indicate Sgt. Bolduan’s inability to complete his tasks as a supervisor. The Agency attempted to use the training completed by Sgt. Bolduan as evidence that they had attempted to train the Grievant, but two of the three incidents had occurred prior to the training and the third incident was the off-duty group text messaging.  The employer has the burden of proof to not only show just cause but to also demonstrate that the discipline imposed was commensurate with the offense.  The actions of the Grievant do not meet any accepted definition of insubordination. Nor does the off duty joking in a group text message with a friend rise to the level of unprofessionalism and abuse of a subordinate. The discipline imposed was done so in an arbitrary, capricious, and discriminatory manner.

The Arbitrator found: The record did not reflect that the Grievant’s response in the first incident was intended to be disrespectful. The Grievant’s response was spontaneous without malice or evil intent. The profanity was not directed at a specific person and testimony by witnesses was revealed that profanity was used quite often in this Post. In regards to the second allegation, there is nothing in the parties Collective Bargaining Agreement which would prohibit the Employer from using cell phones to communicate with employees and expecting employees to take calls on their personal cell phones especially from their Supervisors.  Nor is this Arbitrator aware of, any opposition by the Union as to the use of personal cell phones for work purposes by their members and the Employer’s expectation that employees maintain telephone service and respond to telephone calls from the Division whether the phone call was from a personal or state phone, is not unreasonable.  The Grievant’s actions of blocking supervisors from contacting him on his cell phone is deliberate, defiant and does rise to the level of misconduct that would fall under insubordination.  In regard to the third allegation, the Grievant’s abusive response to a subordinate in a group text message thread, which involved the entire post, no Employer should permit comments from a supervisor to a subordinate in the language used by the Grievant. The Grievant’s language, as a supervisor, in the text thread was disrespectful to his subordinate and unbecoming professional conduct for a supervisor.
Arbitrators generally agree that the use of a demotion, as a step in administering progressive discipline or any discipline for that matter, is usually grounded on the reality or fact that the demotion, although being used as a form of discipline is really an adjustment required because of an employee’s inability to perform his job duties.  Here, that was not the case. The record does not support that finding.  Testimony from witnesses including the Grievant’s supervisors was that the Grievant’s abilities as a supervisor and a Sergeant were demonstrated not only by his annual evaluations, but also by the direct testimony of a fellow supervisor and a subordinate officer and for the most part not contradicted.  The evidence did not prove the Grievant was incapable, unable to perform the duties of a Sergeant.
