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HOLDING: Grievance MODIFIED.  The Arbitrator found by a clear and convincing standard that although the Grievant demonstrated he disregarded instructions and violated some of the offenses for which he was charged, the ill-defined parameters of what is permissible justifies reinstatement with a time-served suspension. 

Facts: The Grievant, a nine plus year employee with no active discipline, was terminated from his position as a Gaming Enforcement Agent (Agent) at the Cleveland Hollywood Casino, for violations of the Code of Conduct (fraternization), time and attendance, and neglect of duty (failure to follow the instructions of a supervisor and perform essential duties). After learning that the Grievant had engaged in three separate interactions with a female casino manager where he discussed personal private matters concerning his divorce, the supervisor directed the Grievant to stop socializing with Casino employees about personal matters and to stay out of the security manager’s office. *The Grievant claims he was only advised not to speak with regulated staff. In reviewing security footage, the supervisor discovered the Grievant socializing with female bartenders for hours over several days and spent over an hour on paid time talking to an individual later found to be a friend. An investigation was initiated, and it was discovered that the Grievant had also been absent when needed to assist with an arrest. The Grievant was later removed from the position. 

The Employer argued: The Employer argued that removal was justified as the Grievant was aware of the work rules but made the conscious decision to disregard his training and work direction. The Grievant approached and shared personal private details with a member of the regulated community on three different occasions in violation of the fraternization policy. After being advised to stop socializing with Casino employees, the Grievant spent hours engaging with female Casino bartenders and later returned to the security manager’s office. He also spent over an hour of paid time engaged in a personal conversation with a high school friend and had also left the Casino premises causing him not to be present for an arrest.  

The Union argued: The Union countered that the Grievant experienced double jeopardy as he was disciplined for conversations with regulated Casino employees after having been coached on the incident. They argued that fraternization training focuses on relationships outside of work and does not prohibit personal conversations. They also argued there was no evidence of misconduct regarding the missed service call, as he was permitted to be offsite and no evidence he was ever called to respond. Finally, they alleged the Grievant was on his lunch break when he was meeting with his high school friend and had his duty phone on him at the time.
The Arbitrator found: Under a clear and convincing standard, the Arbitrator found that because the Grievant was charged with three different rule violations, all three rule violations must meet the just cause standard to justify termination. Although she found he violated the fraternization policy, she found that he had already been coached, so further discipline was not just. The Arbitrator found the Grievant’s interactions with bartenders created the inference that he engaged in inappropriate conversations, but the lack of audio made the inference insufficient to show inappropriate fraternization. His return to the security manager’s office was a minor event as it was less than a minute long. She found he neglected his duties by taking advantage of ill-defined work rules and sitting at the bars, which went beyond what is reasonable.  The Arbitrator clarified that having a phone does not excuse wasting time. However, the Arbitrator did not find that the Grievant neglected his duties by not being present for a service call as there was no evidence he was ever contacted to respond. Finally, the Arbitrator found that the Grievant abused the loose regulations regarding breaks when he spent an hour talking with his friend. For these reasons, the grievance was MODIFIED and the Grievant was reinstated with a time-served suspension (no backpay).
