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HOLDING: Grievance DENIED.  The Arbitrator found by a clear and convincing standard that the Grievant violated the Agency’s workplace violence policy when the Grievant made threats against a coworker two different times. 
Facts: The Grievant, a five-and-a-half-year employee with no active discipline, was terminated from his position as a Therapeutic Program Worker (TPW) at the Warrensville Developmental Center for Failure of Good Behavior – Threatening, fighting, intimidating, striking another, or any other act or threat that is in violation of the Violence prevention in the Workplace Policy. Due to an overnight snowstorm, staffing was low, and TPW Donte McCalla was held over. When the Grievant and his mother arrived for their shift, they found unattended individuals and several TPW tasks that were not completed. The Grievant’s mother and TPW McCalla exchanged words, so TPW McCalla contacted management and was advised to switch locations with a TPW in a different house. The Grievant left his work location to confront TPW McCalla about disrespecting his mother and stated he would meet TPW McCalla at the timeclock to beat TPW McCalla’s ass. A coworker escorted the Grievant back to the Grievant’s work location. Several minutes later the Grievant returned and again made similar comments. A different coworker intervened to stop the Grievant from approaching, and the Grievant eventually returned to his work location. The Grievant was placed on administrative leave with pay during the initial investigation. However, after being returned from administrative leave, an anonymous letter stated the author had observed the Grievant threaten TPW McCalla, so the Grievant was again placed on administrative leave and an additional witness was interviewed. The author of the anonymous letter was not discovered. 
The Employer argued: The Employer argued that the Grievant’s actions justified removal. The agency is charged with the care of individuals with developmental disabilities requiring clear policies and procedures to create a safe work environment and prevent potential harm. The Grievant was trained on this policy against making threats. The Employer explained how the Grievant was placed on administrative leave a second time to ensure any allegations were investigated, and the Grievant afforded due process. The additional witness confirmed that threats were made, justifying termination.
The Union argued: The Union contended there was no just cause for termination: only half of the witnesses heard the alleged threat, and one witness could not recall exactly what was said. The Union also challenged the investigation, asserting that because the Grievant was returned from administrative leave, he had already been found not to have violated any policies. The second investigation was therefore improper and punitive in nature. 
The Arbitrator found: The Arbitrator found a violation of the workplace violence work rule under a clear and convincing standard of just cause. The Grievant was aware of the policies against workplace violence and had to be physically redirected on two different occasions while making threats against TPW McCalla. This is evidenced by both witness testimony and security footage. Although the exact statements made by the Grievant are not conclusive, a totality of the circumstances reveals that the Grievant did threaten harm on TPW McCalla at a specific time and place (the timeclock at the end of the day). The Arbitrator did not take issue with the investigation process as new information was presented via letter, and the Grievant was afforded his due process rights. For these reasons, the grievance is DENIED.
