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HOLDING: Grievance DENIED. Pursuant to Section 61(C), the Employer did not breach the terms of the CBA because leave was not granted. Therefore, the grievance is denied.   
Facts: On March 9, 2020, Governor Mike DeWine signed EO 2020-01D declaring a state of emergency in response to the Covid-19 pandemic. The Governor specifically excluded DAS Directive HR-D-11. CBA Section 61(C) requires that an emergency be declared, and leave be granted. The EO does not expressly declare an emergency for purposes of Section 61(C). By excluding DAS Directive HR-D-11, the Governor’s order does not qualify as an “Emergency Declaration” as required by Section 61(C). Ohio Unit 2 employees continued to work during the pandemic, some in person and some from home.
The Union argued: Union contends that the plain language of Article 61(C) indicates that both essential and non-essential employees may be required to work during an “other than weather” emergency. Union contends that the provision does not create a condition that must be satisfied before the stipend is paid. Union also contends that even if granting administrative leave without pay is a condition that must occur before the stipend is owed, that occurred here because some employees stayed home with menial tasks and no genuine work duties. 
The Employer argued: Employer contends that Union has the burden of proving that Employer violated Section 61(C) and claims that Union failed to meet its burden. Employer contends that granting administrative leave with pay was a pre-condition to the granting of the stipend and that because no employees were given administrative leave with pay this condition was not satisfied. Employer contends that employees were working at all times, even if the kind of work they were performing was at times different from what they would have done during non-pandemic times. 
The Arbitrator found: Arbitrator found that the language in Section 61(C) creates the obligation to pay the stipend only when some employees faced hazardous conditions and other employees receive pay when not working. Arbitrator rejects Union’s contention that employees who worked from home were not actually working because Employer made certain that employees were working in some capacity and therefore no employee was on administrative leave with pay. Because one of the two preconditions for payment of the stipend was not satisfied, employees are not entitled to the stipend and because one of the preconditions is not satisfied, Arbitrator does not need to address whether the State of Ohio did or did not declare an emergency. Therefore, the grievance is DENIED.
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