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Supervisor barred from bargaining unit work
HOLDING: Grievance GRANTED. The Employer violated the express language of the parties’ CBA when it failed to assign bargaining unit work to an available and appropriate bargaining unit member on February 14, 2020.  
Facts: On February 14, 2020, the Grievant’s supervisor conducted an accident investigation. The Grievant was not notified of the accident until over an hour after it occurred and was told that he did not need to report because his supervisor was conducting the investigation. 
The Union argued: The Employer violated Article 1.05 when the supervisor conducted inspection/investigation duties as her primary work, thereby eroding the bargaining unit. When comparing the primary duties between the Grievant’s job titles and the Supervisor’s job titles, there was no overlap and no reason for the Supervisor to perform the job duties of the Grievant. The supervisor’s conduct was an unwarranted incursion into bargaining unit work by an exempt employee.  
The Employer argued: The Supervisor’s position and the Grievant’s position have similar duties and the Supervisor retained the right to assign work to the Grievant. Additionally, the single incident at issue does not amount to an eroded bargaining unit. Article 1.05 focuses on the amount of bargaining unit work being done rather than how many times the supervisor performed the duties. Therefore, the Employer argues the Union has failed to prove that the Employer’s actions served to erode the bargaining unit. 
The Arbitrator found: The CBA expressly states the Employer promised to make every reasonable effort to decrease the amount of bargaining unit work being performed by supervisors. The Employer eroded the bargaining unit on February 14, 2020, when the supervisor withheld bargaining unit work from the Grievant and performed the work herself with no ostensible reason for doing so. By doing this, the Employer reduced the amount of work available to the bargaining unit, which means less of a need for bargaining unit employees, and that translates into a smaller, eroded bargaining unit. Therefore, the grievance is GRANTED.
