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HOLDING: Grievance DENIED. The Employer had just cause for the discharge of the grievant. The combination of physical bullying, shunning, intimidation, lack of supervision, and neglect substantiated the abuse of Resident 1 as charged by the Employer. A preponderance of evidence presented to the hearing record was clear and convincing in proving a violation of rule A-1 of the Employer's Standards of Conduct Policy based on the abuse of the resident.
Facts: The grievant was an employed as a Therapeutic Program Worker (TPW) from 2016 until her discharge on March 4, 2021. The grievant had some prior discipline. The removal of the grievant was grounded in the allegation that she violated two Department conduct policies, Abuse of a Client (A-1), and Neglect of a Client (E-1). The incident that lead to these allegations occurred in October 2020 when the grievant she got into a physical altercation with a resident. 
The Union argued: The Union argued that when the resident was locked outside with his meal he was never outside the view of staff. Additionally, the Union claimed the resident suffered no physical injury as a result of eating outside. While the grievant’s actions may have been misguided, they were not serious enough to warrant removal. The Employer has denied the grievant an opportunity to learn form her mistakes.  
The Employer argued: The Employer had just cause for the grievant’s removal. An investigation revealed video footage of the grievant leaving the premises for an extended period of time, taking the resident’s food outside, locking the resident outside, and physically restraining the resident. The Employer claimed these actions were unnecessary and constituted abuse and neglect of a resident. The grievant’s actions provided just cause for termination. 
The Arbitrator found: There was not a preponderance of evidence in the hearing record substantiating a Rule E-1 violation. To the extent that the grievant failed to provide care during her absence, the shortcoming represented a neglect of clients, a form of abuse inflicted through omission. The record showed the grievant attempted to physically move the client.  Although there was no physical injury, it was unnecessary, avoidable, and contrary to the Employer’s policy prohibiting abuse of a client. The fact that the grievant had active discipline in effect from a neglect of duty from 2020 at the time of this grievance was viewed by the arbitrator as an aggravating circumstance, not a mitigating one. Therefore, the grievance is DENIED.
