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HOLDING: Grievance DENIED. The central issue in the matter was the off duty conduct of the grievant on Facebook. Based upon the evidence and testimony, the very purpose of the Employer’s business and the employee’s responsibilities were such that if the Employer were to retain to the grievant on staff, it would lose the confidence of the public.
Facts: The grievant was a Union leader and veteran employee with an employment record free of discipline when he was terminated on 10/14/20. An investigation was conducted based on an anonymous complaint regarding the grievant’s Facebook activity. It was revealed that the grievant publicly posted inflammatory content on his page that identified him as an employee of ODRC. The Employer terminated him for violating their Standards of Employee Conduct. 
The Union argued: The social media postings by the grievant were protected under the 1st Amendment, were not discriminatory, and did not bring discredit to the Employer. In addition to their 1st Amendment argument, the Union argued the lack of social media training by the Employer showed that the grievant did not receive notice because he was not instructed as to what constituted a discriminatory or harassing act and therefore, the Employer failed to prove just cause. The Union also argued the grievant’s posts were not racist and did not qualify as hate speech. 
The Employer argued: Hate speech is one limitation on the First Amendment right to free speech. The grievant was in a position that required him to transport inmates, often minorities, while armed. Given his racist and violent posts advocating the shooting and killing of people, the grievant could no longer be trusted to do his job. The Employer claimed that the grievant’s incendiary and violent postings affected the Employer’s ability to have an efficient and harmonious work environment, which outweighed the grievant’s free speech rights.
The Arbitrator found: The grievant engaged in hate speech and there was a nexus between his off-duty conduct and the Employer. The Employer is responsible and liable for every one of the inmates in its custody. While the grievant had a legitimate right to his opinion about political events, when that opinion became a definitive public call for violence against protestors and prominently involved people of a particular race, it created a real threat to the reputation of ODRC and to the grievant’s ability to perform his work in the future. Therefore, the grievance is DENIED.
