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CONTRACT SECTIONS


Article 24
OCB/BNA RESEARCH CODES:

118.646; 118.6481
KEYWORD SEARCH TERMS:

Inmate Abuse; Dishonesty
HOLDING: Grievance DENIED. Video and hearing testimony support the Employer’s contention that there is enough evidence to find just cause for the grievant’s termination. The grievant observed an incident of excessive force, failed to intervene, and failed to submit a complete and honest report. 
Facts: The grievant has been employed since 2016, had no active discipline, and was issued a Removal on March 6, 2020, for violation of work rules 24, 25,38 and 41. After investigation, the order of removal charged the grievant with interfering with an official investigation or inquiry, failing to immediately report a violation, failure to act which constitutes a threat or could harm an individual under the supervision of the Department.  
The Union argued: The Employer failed to present a preponderance of evidence to prove just cause for removal. The Union claimed that the Employer’s investigation was not a fair investigation because they already concluded that the grievant had witnessed an undocumented use of force and reached this conclusion without considering mitigating circumstances.  The Employer treated the grievant in the same manner as the assaulting officer, even though the grievant had not acted in the same manner. 
The Employer argued: The charges against the grievant were substantiated by video evidence and testimony. Video evidence showed the incident occurred in the sally port with the grievant inside it and therefore able to see the altercation. Testimony showed the grievant acted in contradiction to his supervisor’s orders and he had the time and opportunity to report the incident seen on video but failed to do so. 
The Arbitrator found: Video evidence showed the grievant closing the sally port door during the incident—through a window in the door the offending officer could be seen kicking the inmate. Although the grievant did not use excessive force, he was standing immediately next to the incident, close enough to have one hand on the handcuffs restraining the inmate. This incident obligated the grievant to report what he observed, intervene in the incident, and to be truthful and complete in his report. The grievant’s report made no mention of the abuse. The hearing record does not corroborate the grievant’s claim of incapacity suffered at the time of the incident. The grievant submitted a report within the 72-hour window, but only after being ordered to do so. Therefore, the grievance is DENIED.
