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HOLDING: Grievance GRANTED. The Arbitrator found that the Employer failed to establish abuse of a patient in the care or custody of the State of Ohio under OAC 5123-17-02. The arbitrator found that although the grievant unsuccessfully attempted to use positive support techniques to defend herself and others in an emergency situation involving violence, these actions did not amount to abuse.
Facts: The grievant was employed at NODC in 2004 as a Therapeutic Worker (TPW) and had no active discipline on her record at the time of her removal on October 24, 2020. On June 25, 2020, a resident of NODC became combative and began assaulting his assigned TPW. The grievant saw what was happening, and when no one did anything to help the TPW, she called for help, approached the resident, and tried to deescalate him verbally. As a result, the resident started attacking the grievant. Once the resident began attacking her, he couldn’t be stopped with approved techniques. The encounter resulted in the resident sustaining injuries to his mouth and chest from the grievant. 
The Union argued: There was no patient abuse, and any allegation of such conduct would have serious ramifications on the grievant’s career.  The Union argued that the grievant reacted in self-defense of others, and actually prevented more serious injuries from occurring. The grievant followed protocol when handling a violent situation, and no witness testified to seeing her punch or abuse the resident.  The Union also argued the appropriate standard is the criminal standard of abuse and must be proven beyond a reasonable doubt.
The Employer argued: There was just cause to terminate the grievant for violating Rule A-1, Abuse of a Client. Video footage and injuries established the grievant failed to utilize approved interventions and physically abused the resident. The Employer contended that the grievant was trained of the appropriate interventions that should have been used. The employer argues that for the safety of residents they cannot condone this type of behavior from TPWs. The Employer argued the standard for abuse is found in OAC 5123-17-02(16)(a)(vi) and must be proven at a level less than beyond a reasonable doubt but no less than a preponderance of the evidence.
The Arbitrator found: The Arbitrator sustained the grievance using the clear and convincing evidence standard. The Arbitrator determined the criminal standard of abuse was not appropriate and applied the definition of abuse found in OAC 5123-17-02. There was physical evidence that the resident sustained physical injury, but the Arbitrator found the video evidence to be inconclusive on the matter of whether the grievant intentionally hit the resident. The grievant was not fully briefed on the resident’s care plan due to the pandemic, and she responded with the level of force than can be expected of a similarly situated, reasonable person, under the exigent circumstances that existed. The Employer failed to prove that the grievant’s actions constituted abuse of a patient as contemplated by the OAC. Therefore, the grievance is GRANTED.     

