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HOLDING: Grievance DENIED.  There was just cause for termination because of the nature and intentional conduct of Grievant placing the resident in an extended chokehold. 
Facts: Grievant was employed as a Therapeutic Program Worker (TPW) since 2017.  In December 2019, Grievant attempted to stop and restrain a resident entering the kitchen.  She physically engaged with the resident and his assigned TPWs by placing her hand on his throat and putting him in a chokehold for more than 30 seconds.  She was removed on January 10, 2020, for Abuse of a Client - A1.  
The Union argued: There was no just cause to remove Grievant because she tried to do everything right, and the resident showed no signs of injury or distress.  Additionally, the resident was widely known to be aggressive and violent, he had a history of 96 physical aggressions in 2019, he was 6’4” tall and weighed 260 lbs., he was advancing on Grievant, and his TPW’s were not effectively restraining him.  The video also showed him break through four TPW’s and enter the kitchen again, heading straight for Grievant. 
The Employer argued: There was just cause for termination because video evidence showed Grievant physically abusing a resident by placing him in a chokehold.  Her actions with the resident could have reasonably been expected to have led to physical harm, and other TPW’s who were utilizing approved techniques told her to stop.  This type of restraint was illegal and considering the health and safety of other residents, that type of abuse cannot be allowed.  
The Arbitrator found: The Employer did not abuse its discretion and did not act arbitrarily in imposing the challenged termination for physical abuse of a resident.  There was just cause for termination because of the nature and intentional conduct of Grievant placing the resident in an extended chokehold.  Grievant could have safely retreated, but instead she escalated the situation, engaged the resident, and deliberately placed him in an unauthorized chokehold even as other TPWs told her to leave and were attempting the employ acceptable methods to subdue him.  Grievant’s testimony was inconsistent and lacked credibility, she was trained on the Employer’s Work Rules, and the evidence showed her acting in an intentional manner when she physically abused the resident.  Grievant violated Rule A1.  Therefore, the grievance is DENIED.
