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HOLDING: [Grievance DENIED. Union failed to meet their burden of proof that, by a preponderance of evidence, Grievant suffered discrimination in the application of procedures, processes, and policies that relate to posting, bidding on, and selecting a candidate to fill a posted position. Employer did not violate the collective bargaining agreement by denying the Grievant an interview for a posted Account Executive. 

Facts: On May 3, 2019, Grievant bid on an Account Executive position posted in the Office of Workforce Development (OWD). Employer determined that four candidates who had submitted bids for the position, including Grievant, met the minimum qualifications. The next phase of the selection process, an assessment, was then uniformly administered to those candidates. Employer determined that a minimum passing score for the assessment was seventy percent, and Grievant scored fifty-four percent. Grievant was notified that she had not received a passing score on the assessment, and therefore would not be scheduled for an interview for the posted position.
The Union argued: Union noted that Grievant claimed she scored higher than fifty-four percent on her assessment test.  Union argued that Grievant should have received thirty-two additional points for which she had not been given credit. Union questioned the scoring on questions 1, 2, and 3 in Test Booklet #1; questioned the assignment of only partial credit for questions 13 and 14 in Test Booklet #2 despite what the Union claims are full answers to these questions; and claimed that Grievant should have also received twelve additional points for describing services in Test Booklet #3. Union expressed Grievant's feelings that there existed a bias against her by managers.  

The Employer argued: Employer argued that the Union did not meet their burden of proof. As an issue case, the Union is required to present by a preponderance of evidence that the denial of an interview to the Grievant comprised a violation of the parties' collective bargaining agreement. Employer maintained that neither the Union nor the Grievant presented any evidence to the hearing record which indicated manipulation in the scoring of Grievant's written assessment test. 
The Arbitrator found: Arbitrator did not find, by a preponderance of evidence, that the hearing record provided sufficient evidence to substantiate discrimination in the application of procedures, processes, and policies that relate to posting, bidding on, and selecting a candidate to fill the posted position. The hearing record failed to indicate that Grievant was intimidated, restrained, harassed, or coerced in the exercise of her rights under the parties' collective bargaining agreement. Arbitrator noted that evidence of a wide range in scoring indicated by comparing the original scores to the re-scoring that occurred six months later, did tend to support Grievant's claim that parts of the assessment test are open to subjective judgments in determining how points are to be awarded in scoring the test. However, Arbitrator remained persuaded that identical questions were presented in each of the written assessment tests completed by the candidates and the answer key for the written assessment test was applied uniformly in scoring the written assessment tests. A manipulation or alteration of the scoring of the written assessment tests was not substantiated by a preponderance of the evidence in the hearing record. Therefore, the grievance is DENIED.
