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HOLDING: Grievance DENIED. Union failed to meet their burden of proof that, by a preponderance of evidence, the Grievant suffered discrimination in the application of procedures, processes, and policies that relate to posting, bidding on, and selecting a candidate to fill a posted position. 

Facts: On April 19, 2019 Grievant filed a bid on an Account Executive position posted in the Office of Workforce Development (OWD). Employer determined that five candidates who had submitted bids for the posted, including Grievant, met the minimum qualifications. The next phase of the selection process, an assessment, was then uniformly administered to those candidates. Employer determined that a minimum passing score for the assessment was seventy percent, and Grievant scored sixty-six percent. Grievant was notified that she had not received a passing score on the assessment, and therefore would not be scheduled for an interview for the posted position. 
The Union argued: Union acknowledged that Grievant applied for the Account Executive position on April 19, 2019 and was subsequently notified that she had not attained a passing grade for the written assessment test. After making inquiries about the scoring of her assessment test, Grievant filed a formal grievance on May 29, 2019. Union recalled testimony that Grievant met minimum qualifications for the position, and testimony that Grievant had been wrongfully targeted by the employee who graded her assessment. 
The Employer argued: Employer argued that Union did not meet their burden of proof. As an issue case, the Union is required to present by a preponderance of evidence that the denial of an interview to the Grievant comprised a violation of the parties' collective bargaining agreement. Employer contended that neither the Union nor the Grievant presented to the hearing record any evidence of the manipulation of the Grievant's assessment test or falsification of the scoring of that test. Employer acknowledged Grievant’s suspicions concerning her assessment test and its scoring, but maintained that neither the Grievant nor the Union provided evidence in support of those suspicions. 
The Arbitrator found: Arbitrator did not find, by a preponderance of evidence, that the hearing record provided sufficient evidence to substantiate discrimination in the application of procedures, processes, and policies that relate to posting, bidding on, and selecting a candidate to fill a posted position. The hearing record failed to indicate that Grievant was intimidated, restrained, harassed, or coerced in the exercise of her rights under the parties' collective bargaining agreement. Arbitrator found that the scoring applied to Grievant's written assessment was in line with how scoring occurred on all candidates' written assessment tests. The points and percentage produced by the scoring of the Grievant's written assessment test did not attain the minimum score required to move on in the selection process. In the absence of evidence proving discrimination, evidence proving non-uniformity of scoring, and evidence indicating a manipulation of the scoring of the Grievant's written assessment tests, Arbitrator did not find sufficient evidence in the hearing record to uphold the grievance. Therefore, the grievance is DENIED.
