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HOLDING: Grievance GRANTED. It was not entirely clear that the Grievant was asleep on duty. 
Facts. On January 30, 2013, the Grievant and another Corrections Officer (CO) were assigned to guard an inmate at St. Vincent’s Hospital. Two nurses claimed that these CO’s were sleeping on duty. The Grievant wore a hat that covered his face. And he did not respond to the nurse when she addressed him. She could not, however, see his eyes. The Grievant denied sleeping on duty. The Employer removed him anyway. 
The Employer’s Argument. The Grievant fell asleep while carrying a 40 caliber Glock Handgun. He also had 32 rounds of ammunition. The guarded inmate is highly dangerous. The inmate was serving a 14.5 year sentence for voluntary manslaughter with a gun. Falling asleep on duty, thus, is an unacceptable risk worthy of dismissal. 
The Union’s Argument. The nurses failed to make a proper assessment of whether or not the Grievant was asleep. In fact, the Grievant was awake. He just did not feel the need to engage the nurse when she attempted to speak with him. The warden, further, did not have access to the entire story before making the decision to remove the Grievant.   
Holding. The Employer could not prove by a preponderance of the evidence that the Grievant should be removed. The Employer’s star witness, the reporting nurse, was not entirely sure that Grievant was asleep on duty. In response, she stated that she did not think that he could watch the inmate properly while wearing his hat so low. The Grievant, however, is not charged with that. He is charged with sleeping on duty. Since it could not be proven that he was actually asleep, the grievance was granted. 
