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HOLDING: 
Grievance DENIED.  The Arbitrator found that the poor judgment on the Grievant’s part is a textbook example of negligence. The Arbitrator found that since the Grievant’s prior disciplinary history included a 2-day suspension and a 5-day suspension for performance shortcomings, that removal is the appropriate next step unless there are extenuating circumstances.   
On July 9, 2009, at approximately 2pm, the Grievant, as part of her regular duties as a Therapeutic Program Worker, was transporting residents from one building to another in a State van on the grounds of the Columbus Developmental Center (“CDC”).  While driving, she hit a co-worker’s car in the CDC parking lot. The accident significantly damaged both the State van and the co-worker’s car.  A pre-disciplinary meeting was held on August 19, 2009 and the Appointing Authority recommended removal.  On August 20, 2009, the Grievant was informed she was being removed effective September 1, 2009.  
The Employer argued that the grievance should be denied because the Grievant progressed through the disciplinary grid and was charged with loss or damage to property through a negligent act.  Instead of the Grievant following the traffic sign on a one-way street which would have required her to turn right and loop all the way around the circle, she chose to commit a negligent act when she went the wrong way on a one-way street.  The investigating police officer, who had been trained to assess accident scenes, determined the Grievant went the wrong way on the circle by examining the van’s yaw marks on the road and analyzing the placement of the van when it came to a stop.  The Grievant is not credible because she changed her story three times.  The discipline was commensurate with the offense.
The Union argued that the State had not met its burden of proof regarding negligence on the Grievant’s part.  The State advanced a theory that the Grievant was taking a shortcut and went the wrong way on a one-way circle. The State has absolutely no proof of that theory—not witnesses, no videotape, no evidence whatsoever.  The accident was due to a medical condition over which the Grievant had no control.  The Grievant has Multiple Sclerosis which can make the individual very heat-intolerant.  The Grievant experienced a blackout, very likely caused by being overheated, which she reported at the scene.  The Grievant should be returned to her TPW position at CDC, and granted back pay and benefits to make her whole. 
The Arbitrator denied the grievance.  The Arbitrator held that the Grievant’s lack of urgency to see her doctor about her Multiple Sclerosis symptoms cuts against her explanation.  The Arbitrator held that the State carried its burden of proof that the Grievant took the shortcut on the circle, going the wrong way on the one-way circle.  Such poor judgment on the Grievant’s part is a textbook example of negligence.  The Grievant failed to exercise reasonable care when she took the prohibited shortcut.  The Arbitrator found that since the Grievant’s prior disciplinary history included a 2-day suspension and a 5-day suspension for performance shortcomings, that removal is the appropriate next step unless there are extenuating circumstances.  Accordingly, the Arbitrator denied the grievance. 

