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HOLDING: 
Grievance DENIED.  The Arbitrator found that there was just cause to remove the Grievant. 
The Grievant worked as a Therapeutic Program Worker (TPW) until she was removed on April 17, 2009.  The Grievant was removed for violating a last chance agreement.  In particular, the Grievant was absent without leave for 9.9 hours.  At the time of her removal, the Grievant had approximately twelve years of service.  In 2004, the Grievant developed an attendance problem.  Consequently, the Grievant accumulated several disciplines for attendance violations.  More specifically, the Grievant received a verbal reprimand, a written reprimand, two two-day suspensions, a five day suspension, and a last chance agreement was entered into November of 2007.
The Employer argued that the grievance should be denied because the Employer had just cause to remove the Grievant.  The Employer argued that it had just cause to remove the Grievant because the Grievant violated a last chance agreement by violating the attendance policy.  More specifically, the Employer asserted that the Grievant did not have sufficient sick leave available to cover her absences.  Thus, according to the Employer, the Grievant violated the attendance policy, and consequently violated a last chance agreement.  The Grievant’s request for leave in lieu of sick was not granted because per the Employer’s policy it was not requested in conjunction with a benefit nor did the absence qualify as being certified under FMLA.  Therefore, the Employer asserted that it had just cause to remove the Grievant.
The Union argued that the grievance should be granted because the Employer did not have just cause to remove the Grievant.  The Union argued that the Grievant did not violate the last chance agreement because the Grievant followed the required attendance protocols.  In particular, the Union asserted that the Grievant’s Request for Leave should have been approved because upon the Grievant’s return to work, the Grievant submitted a Request for Leave form and a doctor’s slip.  Additionally, when the Grievant realized that she did not have sufficient sick time, she requested other leave in lieu of sick time.  Furthermore, the Union argued that the Employer misapplied pertinent FMLA requirements.  As such, the Union argued that the grievance should be granted because the Employer did not have just cause to remove the Grievant.

The Arbitrator denied the grievance because the Arbitrator determined that the Grievant violated the last chance agreement.  In particular, the Arbitrator determined that the Grievant was not in an approved leave status merely because she requested more sick leave.  Furthermore, the Arbitrator concluded that the Employer properly applied its “in lieu of” policy since the absences did not qualify as certified under FMLA.  Accordingly, the Arbitrator denied the Grievance because the Employer had just cause to remove the Grievant.
