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HOLDING: 
Grievance GRANTED.  The Arbitrator determined that the issues presented by the Grievant’s grievances were arbitrable. 
The Grievant was an ODOT Training Officer.  The Grievant worked for the Employer as a Training Officer for ten years.  In March 2008, the Employer abolished the Grievant’s position.  The Employer placed the Grievant on the layoff/recall list with bidding rights outside her geographical area.  In July 2008, the Employer posted a Training Officer position (“vacant position”).  The vacant position’s duties included, “driving equipment operation training, proficiently operates basic, standard, and complex equipment for demonstration.”  On July 8, 2008, the Grievant applied for the vacant position.  On July 14, 2008, an Administrator for the Employer notified the Grievant that the Employer would consider her for the vacant position.  Additionally, the Administrator explained that the Grievant would have to “demonstrate proficiency in the operation of certain types of equipment and serve a trial period.”  The Employer scheduled an assessment for the Grievant for August 8, 2008.  On August 4, 2008, the Grievant notified the Employer that she would not attend the assessment because the Grievant believed that Article 18.12 of the collective bargaining agreement (CBA) entitled her to the vacant position without an assessment.  On August 8, 2008, the Grievant did not attend the scheduled assessment.  Accordingly, the Employer did not select the Grievant for the vacant position.  Thereafter, the Grievant grieved the Employer’s actions, Grievance No. 31-13-20080728-0022-01-09 (“first grievance”).  The Step 3 Hearing Officer determined that the Employer did not violate the CBA.  Nevertheless, the Hearing Officer ordered the Employer to repost the vacant position because he determined that the Grievant was “ill advised not to appear for assessment.”  Again, the Employer posted the vacant position, and the Grievant applied for the vacant position.  Again, the Grievant did not attend the assessment claiming that Article 18.12 of the CBA entitled her to the vacant position without an assessment.  Subsequently, the Employer selected another applicant for the vacant position.  Thereafter, the Grievant filed a second grievance, Grievance No. 31-13-20090331-0006-01-09 (second grievance).
The Union argued that the grievances were arbitrable.  Specifically, the Union argued that the Girevant’s minimum qualifications satisfied the vacant position’s minimum qualifications.  As such, the Union argued that CBA Article 18.12 entitled the Grievant to the vacant position.  Further, the Union argued that the Grievant timely filed his grievance because the Grievant promptly filed once she became aware of the potential violation.  
The Employer argued that the grievances were not arbitrable.  Specifically, the Employer argued that the first grievance was not ripe because the Employer did consider the Grievant for the vacant position.  Additionally, the Employer argued that the Grievant lacked standing for the first grievance because the Grievant did not complete the process by attending the assessment.  Also, the Employer argued that the issue presented by the first grievance was moot because the Employer reposted the vacant position.  Further, the Employer argued that the Grievant was required to file the second grievance at the time of the assessment, not after the Employer filled the vacant position.  Finally, the Employer argued that the Grievant could not safely and properly train people to operate equipment if the Grievant, herself, did not know how to operate equipment.
The Arbitrator determined that the issues presented by the grievances were arbitrable.   Specifically, the Arbitrator determined that, at that time, the Grievant’s Article 18.12 rights were strong enough to cause economic injury to the Grievant if another candidate got the vacant position.  Additionally, the Arbitrator determined that the Grievant timely filed her grievances.  Specifically, the Arbitrator determined that the Employer should have clearly notified the Union and the Grievant that the Employer was going to fill the vacant position with another candidate.  The Arbitrator determined that the Union was not notified until March 16, 2009, meaning that the grievance was timely and thus arbitrable.  
