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HOLDING: 
Grievance MODIFIED.  The Arbitrator found that the Employer did have just cause to discipline the Grievant.  However, termination was not warranted.
The Grievant was an enforcement agent in the Liquor Control Division of the Ohio Department of Public Safety (the Employer).  The Grievant was hired by the Employer on December 10, 2007.  On January 20, 2009, the Grievant was in a conference room with several coworkers as they watched the inauguration ceremonies of President Barack Obama.  While President Obama was delivering his inaugural address, the Grievant asked, “Has anyone heard the joke going around about white people reporting for cotton picking lessons?”  Later that day, the Grievant was advised that his comments were offensive and not appropriate for the workplace.  The next day, the Grievant attended a meeting in Lima, Ohio.  After the meeting, the Grievant conversed with his supervisor and another individual.  During this conversation, the Grievant referred to President Obama as the head “nigga” in charge.  Subsequently, the Grievant was charged with violating Work Rule ODPS 501.02(H), Conduct Unbecoming an Officer, and Work Rule 501.02(I)(2), Sexual Harassment and Discrimination.  Consequently, the Grievant was terminated.

The Employer argued that it did have just cause to remove the Grievant because the Grievant displayed racist and bigoted conduct.  Additionally, the Grievant was warned after making a racist remark on a previous occasion.  The Employer also noted that the Grievant’s conduct demonstrated his non-compliance with the principles and concepts promoted in the diversity and sensitivity training.  Finally, the Employer asserted that the discipline imposed was reasonably related to the seriousness of the offense.  
The Union argued that the Employer did not have just cause to terminate the Grievant because the Grievant’s conduct did not merit termination.  The Union contended that the two incidents occurred within the Grievant’s work environment and did not involve any negative community repercussions.  The Union contended that the Grievant’s comments were jokes and were not made to insult or cause distress to anyone.  Additionally, according to the progressive discipline provisions, the Union argued that termination was excessive.  As such, the Union requested that the grievance be sustained and that the Grievant be reinstated and made whole.
The Arbitrator determined that the Employer did have just cause to discipline the Grievant for his “unbecoming conduct” and “racist comments.”  However, the Arbitrator determined that termination was too severe.  The Arbitrator emphasized that the concept of progressive discipline requires Employers to demonstrate an honest and serious effort to salvage rather than savage an employee.  Accordingly, the Arbitrator vacated the Grievant’s termination and reduced the Grievant’s discipline to a three-day suspension.  Additionally, the Arbitrator directed that the Grievant receive back pay and benefits for the time that he was terminated, less the three day suspension.  Finally, the Arbitrator ordered that the Grievant attend a class on discrimination in the workplace.
