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HOLDING: 
Grievance DENIED.  The Employer had just cause to remove the Grievant.  
The Grievant was removed for Neglect of Duty after making numerous errors during a field audit.  The Grievant had previously accumulated a written reprimand, a 2-day fine, and a 5-day fine for Neglect of Duty.  
The Employer argued that it had just cause because this was the fourth incident involving the same infraction.  The Employer provided documentation and testimony regarding the Grievant’s errors and classified him as an incompetent auditor based on his performance.  Similar errors were identified during annual evaluations.  The Employer argued that it provided the Grievant with on-the-job training to correct the errors, but it did not work.  The Employer claimed that potential liabilities could include loss of funds to the State and possible sanctions against the facilities.  

The Union argued that the Employer did not provide a benchmark to establish the severity of the Grievant’s errors.  The Union argued that the error rate was also never compared to similarly situated auditors.  The Union claimed that the Grievant should have been given a final warning, and without such, the discharge is improper.  The Union claimed that the discipline was excessive, not progressive.  Also, the Union alleged that the Employer did not consider EAP to correct the Grievant’s error rate.  

The Arbitrator found that the Employer had just cause to terminate the Grievant after numerous progressive attempts to correct the behavior failed.  The Grievant was on clear notice that continued identical misconduct would lead to removal.  The Arbitrator disagreed with the Union’s interpretation of the misconduct as minor offenses that do not warrant removal because then an employee could never be removed for this conduct.  The Arbitrator also found that EAP is initiated primarily by the employee, not the Employer, and the Grievant did not attempt to initiate the process.  The Arbitrator also found that no other employee was similarly situated to the Grievant.  The Arbitrator determined that the work rule was properly administered and the Employer had just cause to remove the Grievant.  
