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HOLDING: 
Grievance MODIFIED.  The Arbitrator reinstated the Grievant without backpay, but also without loss of rank, benefits, or seniority.  
The Grievant was terminated for not reporting that Trooper Maroon had a cheat sheet prior to the blood alcohol examination.  The Grievant had two opportunities to report Maroon.  The Grievant was then terminated for violating Department of Public Safety rules Responsibility of Command and Performance of Duty because, as a sergeant, he should have acted.  

The Union argued that the Grievant did not believe the cheat sheet was accurate because he thought all the tests were different.  He did not confront Maroon because he did not think it was the appropriate time.  The Grievant was also unaware how many copies of the sheet were distributed.  

The Employer argued that the Grievant had the responsibility and two opportunities to take action.  The Grievant could have ordered Maroon to turn the answer sheet over whether it was accurate or not, and he could have informed a superior.  The Employer also argued that they can bypass progressive discipline if the violation warrants more severe discipline.  Here, the Employer thought termination was commensurate.  

The Arbitrator found that two other sergeants present for the examination were involved in the use of cheat sheets but were not terminated or suspended; they were demoted to troopers.  The Arbitrator also found that the Grievant was not involved in cheating, just inactivity when he was aware of cheating.  The Arbitrator considered the Grievant’s 25 year employment record with above average performance records, impeccable proficiency ratings, and a nearly spotless discipline record (one written reprimand) when reviewing this case.  The Arbitrator determined that the Employer was not even handed in terminating the Grievant while only demoting two other sergeants.  The Arbitrator dismissed the Employer’s argument that the Grievant was different because the cheating was at his post and home office; cheating and rule breaking pertains to all no matter where you are.  The Arbitrator reinstated the Grievant without loss of rank, seniority, or benefit, but without backpay.   
