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HOLDING: 
Grievance GRANTED.  The Employer is to expunge all reference and record of this matter from the Grievant’s deportment record and to make the Grievant whole.
The Grievant was terminated for using a cheat sheet on a blood alcohol recertification exam, not informing a supervisor that another trooper was distributing the cheat sheet, and because she lied during the investigation.  The Grievant’s answers on an October 2007 exam were identical to the answers Trooper Maroon distributed as a cheat sheet.  Trooper Maroon claimed to have given the Grievant a copy of the cheat sheet.  
The Employer argued that the Grievant was removed for just cause because she did not report Trooper Maroon distributing the cheat sheet despite having first hand knowledge, she used the cheat sheet on her October 2007 exam, and she lied about both incidents.  The Employer argued that three individuals stated the Grievant was present when Trooper Maroon made the photocopy of his answer sheet in March 2007, but the Grievant claimed she was not.  The Employer alleged that she received a copy the same day.  The Employer claimed that the cheat sheet had questions 30 and 47 incorrect out of 50 total questions.  The Grievant’s October 2007 exam was identical.  Only 6 tests from 2006-2008 were identical.  All 6 were at the Canton post where the Grievant was.  The Employer claimed that there was a 27/1000 of 1% chance of this occurring.  The other 5 admitted to cheating.  The Employer claimed that it is not feasible for this to be a coincidence as the Grievant claimed.  The Grievant also was not truthful when she said she didn’t use anything but her independent recollection on the exam because she also admitted to discussing answers with other troopers during the exam.  The Grievant also failed to report Trooper Maroon.  

The Union argued that the Employer cannot prove any of the alleged misconduct.  The Grievant claimed to immediately throw away a copy of the cheat sheet that Maroon gave her.  The Union claimed that the Employer’s entire case is based on a statistically unlikely coincidence.  Further, the Union argued that the Grievant’s 2007 answer sheet shows she missed question 47 then as well.  The Employer’s case is based on one common wrong answer.  The Union also claimed that the Grievant answered yes to whether she discussed answers with other troopers but no to whether she used anything other than her independent recollection because she thought the question was whether she used a cheat sheet. 
The Arbitrator found that the Employer did not have just cause to terminate the Grievant.  The record established that Maroon gave the Grievant some papers, but the Grievant credibly testified that the test guidebook was on top, which she had at home, so she threw the packet away.  The Arbitrator determined that the Grievant did not examine the packet before she threw it away as she testified.  The Arbitrator also found that the record did not establish the Grievant had actual knowledge of cheating.  The Grievant threw the papers away and was not present when the other 5 troopers cheated.  The Arbitrator also found the Employer’s statistical analysis incomplete because it did not factor in that the Grievant missed one of the questions on a previous test.  Finally, the Arbitrator found that the Grievant’s misunderstanding of the question about her independent recollection referring to just the cheat sheet was credible.  The Arbitrator found that the record doesn’t establish the Greivant committed any misconduct she is accused of.  The Employer did not have just cause.  
