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HOLDING: 
Grievance GRANTED.    The Grievant was to be reinstated and entitled to any economic harm including back pay.  
The Grievant was removed by MRDD for theft.  In 2006, the Grievant received $550.00 advance from the Empowerment Fund (the fund) to attend a seminar in Pittsburgh, PA.  The Grievant turned in receipts totaling $550.00 in expenses, but only $242.00 was approved.  The other $308.00 was denied.  The Grievant was required to immediately return the surplus of $308.00.  The Grievant did not repay the amount until March 15, 2008.  The Grievant did receive and spend an additional $242.00 reimbursement check from the State.  
The Employer claimed the Grievant was removed for just cause due to theft.  The Employer argued that the Grievant failed to reimburse the $550 cash advance until an audit disclosed the non-payment.  The Employer argued that the Grievant was aware of the policies and procedure as a form administrator of the fund.  The Employer argued that the audit revealed 3 other employees who had not repaid cash advances.  One was not similarly situated, but the other two, Jones and Carter, received $550 for the conference in Pittsburgh.  Jones was on disability leave and retired while Carter and the Grievant were removed.  The Employer argued that the evidence indicated that the Grievant intended to use the advance for purposes other than travel-related expenses and had over 15 months of personal use before repaying the advance.  The Employer disputed the Union’s claim that the Employer’s lax enforcement of the policy explained the misconduct because the Employer argued that the Grievant knew the policy as a former administrator.  The disciplinary grid of theft for a first offense allows for a 5-day suspension to removal.  
The Union argued that the Grievant did not commit theft for several reasons.  First, the fund was considered a short-term loan.  Second, operating policies and procedures for the fund were not fully developed or implemented.  Third, the Employer was aware that the Grievant had not reimbursed the fund but at no time expressed urgency.  Grant Coordinator Gary Groom testified for the Employer, but stated that employees treat the fund as a short-term loan and repayment is not urgent.  The Union also argued that discipline was not progressive and inconsistent with past practice of allowing employees to pay in installments over time.  
The Arbitrator found that the Grievant stated it was her intent to repay the advance, defeating an allegation of theft that requires intent to deprive.  The Arbitrator also concluded that the fund did not have any policies stating when the funds would have to be returned.  Other mitigating factors were the Employer’s lax enforcement of rule and policies governing the fund, the Grievant’s treatment of the funds were condoned by her supervisor, and that similarly situated users were treated differently.  The Arbitrator found that the fund was considered and operated as a short-term loan where repayment did not have to be immediate.  The Employer generally allowed the user to determine the rate of repayment.  The Arbitrator was also swayed because the Grievant repaid the amount after being put on notice that immediate payment was required.  The Arbitrator determined the Grievant was entitled to reinstatement and to any economic harm including back pay.  

