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HOLDING: The Grievance was DENIED.  The Arbitrator held that the Employer properly terminated the Grievant for abuse. 

Edwin Togba, the Grievant, worked as a Therapeutic Program Worker (TPW) at the Columbus Developmental Center (CDC) at the time he was removed from his position on April 25, 2008.  On March 14, 2008, the Grievant was using the telephone.  A resident at CDC insisted on using the telephone to call his mother.  The Resident became quite agitated and cursed the Grievant.  The Resident then knocked the Grievant’s hat off, spit in his face, and picked up a chair as if he was going to throw the chair at the Grievant.  The Grievant eventually slapped the Resident and attempted to redirect the Resident to his room.  While directing the Resident to his room, the Resident’s shirt was torn.  The Grievant then tried to close the Resident’s door.  For several minutes the Resident and the Grievant struggled to gain control of the door.  As a result of the struggle, the Resident sustained injuries to his left forearm.  On April 18, 2008, the Grievant was removed for abuse, inconsiderate treatment and dishonesty.
The Employer argued that the Grievant was properly removed for a series of abusive actions.  The Employer believes that the Resident provided consistent and credible testimony regarding the incident throughout the investigatory process and during the arbitration hearing.  The Resident maintained the Grievant physically redirected him down the hallway by grabbing his shoulder which caused his shirt to rip.  A struggle did take place at the Resident’s door and the Grievant shut the door causing injuries to the Resident’s hand, wrist and arm.  Testimony regarding physical abuse was supported by documented medical evidence.  Additionally, the Employer maintained that the Grievant’s version of the incident was riddled with inconsistencies and therefore not credible.
The Union argued that the Employer failed to present factual or credible proof to substantiate the Grievant’s removal.  The Union argued that the Grievant never slapped the Resident’s face following the spitting incident or physically redirect the Resident to his room; rather the Grievant attempted to diffuse the situation by walking the Resident to his room and attempting to calm the Resident down by talking to him.  The Union did not deny that the Grievant and the Resident struggled for control over the Resident’s door, but the Union asserted that the Grievant stopped pulling at the door when the Resident got his arm between the door and the door frame.  Additionally, the Union argued that the Resident became upset with Grievant when he did not get to use the phone, so to get Grievant in trouble, the Resident alleged abuse and self-inflicted his injuries to support his allegations against Grievant.  

The Arbitrator DENIED the Grievance.  The Arbitrator found that the Employer properly removed the Grievant from employment.  Section 24.01 considerably limits the scope of an arbitrator’s authority when dealing with abuse cases.  So, the threshold issue is whether abuse can be supported by the record.  Here the record supports three abuse incidents.  The Employer established that the Grievant slapped the Resident while the two were in the living area.  Additionally, the Arbitrator found that the Grievant did physically redirect the Resident down the hallway which caused the Resident’s shirt to tear.  Finally, while struggling at the Resident’s bedroom door, the Grievant inflicted injuries to the Resident’s left forearm.  Thus, the Employer properly removed the Grievant from employment.
