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HOLDING: 
Grievance GRANTED IN PART, DENIED IN PART.  The Arbitrator found that the Employer had just cause to discipline the Grievant; however mitigating circumstances moved the Arbitrator to reduce the removal to a suspension. 

The Grievant has been employed as a Signal Electrician I for the Department of Transportation since April of 1985.  The Grievant was removed from his position for conduct that occurred on February 1, 2008 based on a violation of work rule 3(c) “making defamatory or false statements” and “fighting/striking with a fellow employee.”  The Grievant hung a picture and article from the local newspaper on the vending machine that described gang violence.  Written on top of the picture was the word “Snakeman.”  The article itself referred to the murder of a local gang member who was allegedly killed by the gang for being a “snitch.”  After originally denying during an investigatory interview that he hung the picture, the Grievant later admitted to posting the picture and writing on top of the article.  The investigatory report was completed on March 4, 2008.  The Employer sent the Grievant a notice of a pre-disciplinary meeting but did not include all of the investigatory information required by the contract.  At the time of his removal, the Grievant had two active ten day suspensions on his record and an EAP agreement in effect. 
The Employer argued that because of the Grievant’s conduct, other employees were concerned for their safety. The Employer claimed the article and the writing were aimed at another employee, Calvin Schmidt (Schmidt).  The Employer pointed out that the Grievant and Schmidt did not get along and had a long history of an adversarial relationship.  In 2007 the Grievant was disciplined for conducting personal business on state time and it was well known that the Grievant blamed Schmidt for informing the Employer of his conduct.  The Employer also stated that the Grievant often referred to Schmidt as “Snakeman” or “Snitch.” The Employer presented testimony from both the Grievant’s supervisor and other employees that the Grievant had an attitude and was hard to work with.  The Employer also provided evidence that the Grievant originally denied hanging the picture on the machine until after he became aware the Employer had an eye witness who observed the Grievant hang the picture that morning.  As to the procedural issue, the Employer argued that the documents (the investigatory report and witness list) were provided at the pre-disciplinary meeting and that the Union could have requested a continuance at that time.  Therefore, the Employer claimed there was just cause to remove the Grievant. 
The Union argued that the Grievant’s “Snakeman” remark on the article was directed towards himself and not Schmidt and that the Grievant was confused when the investigator asked him if he had hung the picture and the article.  In addition, the Union argued Schmidt was not actually threatened by the Grievant’s actions because he confronted the Grievant on February 1, 2008 with vulgar language and threatened the Grievant.  Also on that day the Grievant had provided a written statement of the incident to be investigated, but no investigation was initiated.  Not only did Schmidt confront the Grievant, he failed to inform a supervisor and only called district office anonymously to explain the incident.  The Union also provided testimony from other employees that they had worked with the Grievant for 20 years and had a good relationship with him.  The Union’s witnesses also indicated that the Grievant and Schmidt were both equally combative with each other at work.  As mitigating factors, the Union presented evidence that the Grievant had always received satisfactory performance evaluations over his 23 years with the Department and that the only unsatisfactory evaluation given was the result of superiors requesting that the Grievant’s immediate supervisor revise the evaluation.  Finally, the Union claimed the Employer violated due process by not providing the Grievant with copies of relevant documents and a witness list.  
The Arbitrator sustained the grievance in part and denied the grievance in part.  The Arbitrator determined that it was clear the Grievant posted the picture on the vending machine but that the Schmidt was not threatened by the picture based on the evidence presented by the Union.  Schmidt failed to report the incident outside of his anonymous phone call and confronted the Grievant in the break area that very day.  However, even though Schmidt was not actually threatened, the Arbitrator determined there was just cause for discipline under the Rule 6 violation because the Grievant intended to intimidate Schmidt.  Despite the Union’s claim, the Arbitrator did not find that the Grievant was referring to himself when he wrote “Snakeman,” he was referring to Schmidt.  The Arbitrator also determined that because of the Grievant’s initial false statement as to whether he hung the picture, there was just cause for discipline.   The Arbitrator reduced the discipline because of the following mitigating circumstances: the Employer’s failure to comply with Article 24.05, good performance evaluations, ample length of service and no violations of the Grievant’s EAP agreement.  The Employer violated Article 24.05 by not including any documents to support the alleged 3(c) violations with the notice that were available to them at that time. The Arbitrator also determined that the actions surrounding the unsatisfactory performance evaulation undermined the process and rendered the Grievant’s only unsatisfactory evaluation useless to justify removal.  In addition, the Grievant had 23 years of service at the time of removal and his active discipline involved conduct different from the conduct he was removed for.  Therefore, the Arbitrator reduced the removal to a suspension, reinstated the Grievant without back pay or any other economic benefit, placed the Grievant on administrative leave to continue until he completed EAP anger management.  Afterward he will be fully reinstated in his prior position.  If he fails to complete the EAP program he will be removed immediately.
