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HOLDING: 
Grievance GRANTED.  The Arbitrator found that the Employer did not have just cause to remove the Grievant.  
The Grievant was terminated from her position on December 31, 2007, for dishonesty- willful falsification of an official document.  The Grievant had active discipline including a 20-day suspension, 10-day working suspension, 5-day fine, 3-day fine, 1-day working suspension, and a 1-day suspension.  On October 22, 2007, the Grievant was on approved leave from 9:00 AM to 12:00 PM and was scheduled to report to work between 12:00 and 12:45 PM.  The Grievant arrived at approximately 1:00 PM.  The computerized timekeeping record indicated that the Grievant’s entry was made at 1:02 PM, but the Grievant entered 12:45 PM as her start time.  
The Employer argues that there was just cause for removal because a reasonable employee should anticipate severe disciplinary consequences for dishonesty or time falsification.  The Employer argues that the Grievant had notice of the punishment because it is designated in the disciplinary grid and the Grievant admitted to receiving a copy of this.  The Employer argues that this violation challenges the business efficiency and accountability of the agency.  The Employer points out that Supervisor Gerig testified to seeing the Grievant clock in with him at 12:57 PM and Supervisor Crofur testimified that the Grievant was not in her pod at 12:42 PM or from 12:50-12:55 PM when Crofur checked, and was not seen in her pod until 1:01 PM.  The Employer also claims that the Union’s unequal treatment claim fails because the Employer did not have prior notice of these violations and the individuals identified did not have the Grievant’s active discipline record.  The Employer also claims that the Union’s complaint of lack of notice about the investigatory interview fails.  The Employer claims the Grievant was not harmed, that representation was granted, and that the Union was advised the interview was investigatory.  Finally, the Employer argues that breaks cannot shorten the workday, as the Grievant claims to have done here by taking her afternoon break with lunch to extend lunch from 12:45 to 1:00 PM.  
The Union claims that the nothing in the Employer’s policies prevents an employee from linking an afternoon break with lunch if an employee is on approved leave in the morning; just because it is rare doesn’t mean it can’t be done.  The Union argues that the Employer veiled the allegations from the Grievant which led to the Grievant never explaining the combination of her break with lunch as a reason for the late clock-in.  Supervisor Werstler approved this methodology and said he would have advised the Grievant to combine the break with lunch.  The Union claims that the Grievant was paid for 8 hours, 3 on approved leave and 5 for the hours she worked.  The Union also points to other employees who have falsified time sheets and have not been disciplined.  

The Arbitrator held that the Employer did not have just cause for removal of the Grievant.  The procedural violations of the Employer with regard to the investigatory interview, the unequal treatment claim, and the fact that nothing in the policy prevents the Grievant from combining lunch with her afternoon break led the Arbitrator to this conclusion.  The Arbitrator stated that the Employer admitted violating 24.04 by failing to inform the Union about the purpose of the interview; this is not a mere procedural defect.  He further said that without this specification, the right to representation becomes a hollow shell, and that this leads to unfocused information and ambiguous results in the interviews and is a severe due process abridgement.  Also, the Arbitrator ruled that the Employer did nothing to investigate the Grievant’s unequal treatment claim despite specific individuals being identified.  Further, the Union provided clear evidence of the occurrence of similar misconduct by others that went unpunished.  Finally, the Employer did not rebut the Grievant’s claim of working 5 full hours in addition to the 3 for approved leave.  The Arbitrator found that the Employer’s policy does not restrict the Grievant’s ability to supplement lunch with her afternoon break.  Given the above, the Arbitrator ruled that the Grievant be returned to her former position with full back pay and seniority and leave balances restored.  
