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HOLDING: 
Grievance GRANTED.  No just cause to support discipline because the Employer’s lax enforcement of its policy lulled the employees into a sense of toleration by the Employer.
The issue was whether the Grievant’s 10 day suspension was for just cause.  The Grievant received the suspension for failing to fully cooperate during an investigation and failing to report conduct of co-workers who accepted monies or gifts from residents of the Ohio Veterans’ Home (OVH).  When initially interviewed by OVH’s Food Service Manager, the Grievant claimed to not know of any employees receiving money or gifts from a resident.  However, during another employee’s arbitration hearing, the Grievant testified that she was aware of an employee who had accepted money from a resident but did not report it to the Employer.  In a follow up interview with OVH’s Labor Relations Officer, the Grievant claimed to have known about relationships at OVH in which she saw money change hands; but that she did not report anything and that others knew of this going on as well.  The Grievant was employed for 15 years with no prior discipline.
The Employer argued that the Grievant provided different answers during the separate arbitration than she gave during an investigatory interview resulting in the 10 day suspension.  The Grievant admitted that she was aware of Policy 4, OVH Work Rules requiring her to report if she had knowledge of a co-worker who had received something of value from a resident.  The Grievant was also required to answer all questions truthfully and completely.  The Grievant’s failure to do so was a false statement in violation of Corrective Action Standard I-04 because she did not fully cooperate during the investigation.  The Grievant’s belief that the questions only applied to employees currently receiving gifts or money was not shared by others.  The Employer’s re-interview of several co-workers supports this.  Also, the Grievant did not indicate that she did not understand the questions.  Finally, the Grievant remained evasive in both interviews (“I might have”).  The Grievant failed to follow policy and her conduct was egregious.  The Employer did take the Grievant’s longevity and work record into account in implementing a 10 day suspension instead of removal.  
The Union argued that the questions the Employer asked on November 16, 2006 were in the present tense as opposed to the past tense in February 2008.  Because the tense was different, the Grievant’s response was truthful and correct.  No clarification was required because the Grievant was not aware of any employee currently receiving money.  The Employer simply failed to ask the right questions.  The Union argued that Policy No. 4 must be read as a singular policy and that the Employer was aware of numerous violations without applying discipline.  Finally, the Union argued that the Employer enforced its rules in a law manner at all times.  The Union claimed that the Grievant cannot be disciplined for failing to report the past incidents because the Employer failed to report past incidents as well.  OVH’s Food Service Manager’s testimony was more egregious than the Grievant’s but he was not disciplined.  The Union also claimed that the discipline was designed to either intimidate the Grievant from future testimony in a pending matter or to retaliate against her for her participation in the Grissom arbitration.  Either would render discipline improper.
The Arbitrator found that there was not just cause to support a 10 day suspension.  The Arbitrator found that from 1995-2006, the Employer did not investigate relationships and/or improprieties involving gifts or money received by employees from residents.  The record is silent on whether the Employer put its employees on notice that Policy No. 4 would now be enforced.  The Employer’s lax enforcement of its policy “… lulled the employees into a sense of toleration by the Employer.”  The Grievant was made whole for lost wages and other benefits during her suspension.  

