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HOLDING: 
Grievance DENIED.  The Arbitrator found that Section 20.12 (E) showed that there will be no more than two witnesses per side including the grievant and the investigating officer but that neither are required as witnesses if the party uses two witnesses.  
The issue was whether Section 20.12 (E) required the Employer to call the investigating officer as a witness if calling two witnesses.  The issue arises out of mini arbitrations that occur with suspensions of less than ten days.  Section 20.12 (E) states that “[i]f witnesses are used to present facts, there will be no more than two (2) per side including the grievant and the investigating officer.”  During a mini arbitration, the Employer did not present the investigating officer as a witness but used two other persons as witnesses to which the Union objected.  
The Union claimed that the language was changed from the prior CBA indicating the intent to require the Employer to use the investigating officer as a witness if using two witnesses.  The Union’s associate general counsel also claimed that the general counsel for the Office of Collective Bargaining (OCB) confirmed that the investigating officer was required as a witness if two were used by the Employer.

The Employer claimed that OCB’s general counsel never had the above mentioned conversation with the Union’s associate general counsel and additionally did not agree with the associate general counsel’s interpretation of the CBA.  A writing by OCB attempting to explain the language stated that the Employer and Union wish to reduce the number of witnesses in mini arbitrations and now include the investigating officer as one of management’s two witnesses.

The Arbitrator found that Section 20.12 (E) showed that there will be no more than two witnesses per side including the grievant and the investigating officer.  If two witnesses are used, neither side receives an extra slot for either the grievant or the investigating officer.  The section only says that if they are used as witnesses, they are one of the two that the party is limited to.  The clause does not demand that either testify.  The Arbitrator stated that he must interpret what the words are, not what they should have been.  The Arbitrator also warned the Employer that it may be detrimental to present the keeper of the record rather than the writer (investigating officer).  
