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HOLDING: 
The Arbitrator GRANTED the grievance.  The Grievant received a five-day suspension with full back pay and benefits less five days.  
The issue was whether there was just cause to terminate the Grievant, and if not, what the remedy should be.  On February 22, 2007, the Grievant was observed walking from lunch with her sister.  The Grievant was questioned by numerous supervisors to which the Grievant responded that she was getting the floor machine.  William Mayo, one of the supervisors, sought a pre-disciplinary meeting for a violation of Rule A-06, extending lunch or break, or being out of the work area without permission.  On March 1, 2007, the Grievant was charged with being out of the work area without permission which was added to the prior incident.  The Grievant stated that on February 22, she went directly from lunch to get the floor machine and that she was being singled out because others do not have to ask for permission.  For the March 1 incident, the Grievant claimed that she was late and went to park her car after clocking in.  The hearing officer found that the explanation did not fit the facts, and the Grievant was terminated on March 15, 2007.  
The Employer argued that the Grievant was to be working by 12:30 for the February 22 incident.  The Grievant admitted to not leaving the break room until 12:30; whether she needed permission was irrelevant because if she would have been in the storage room at 12:30, she would have been working, not taking an extended break.  The Employer suggested that the Grievant made up the excuse of getting the floor machine after she was caught.  The Employer also argued that removal was appropriate because the Grievant already had a four-day suspension and other employees have been terminated for less serious infractions.  For the March 1 incident, video showed the Grievant clocking in at 7:01 and then leaving to return through a different door several minutes later.  The Union’s claim that the Grievant did not know this was wrong was beneath a response, and the Union’s claims of disparate treatment were unsupported as witnesses could not name names or named old, unreported incidents that involved employees in other classifications or employees who were already disciplined.  The Employer argued that both incidents would warrant removal independently so the second should been taken as an aggravating circumstance.  The Grievant rejected a last chance agreement.  
The Union argued that the Grievant did not have to ask for permission to get the floor machine, just like everyone else.  The Union also contended that the discrepancies in the clock affect the Employer’s judgment as John Cook testified that the February 22 incident occurred at 12:38 but Mayo testified that it was 12:35.  While the Union admitted that clocking in before parking should not be an accepted practice, it does occur.  The Grievant observed the Employer tolerating this and thought it was acceptable.  The Union also claimed that the Employer charged the Grievant immediately but waited until much later to charge co-worker Leah Sims showing lax enforcement by the Employer.  
The Arbitrator found that the Grievant extended her lunch break on February 22 by her travel time, 5-8 minutes.  Because she had already been reprimanded several times, she should have known there was risk for further discipline.  Discipline is justified.  However, the March 1 incident is per se disparate treatment because the Grievant being late was immediately reported and the Grievant was removed, but the supervisor declined to report Sims’s tardiness until a much later date.  Discipline was not taken against Sims at first either.  Therefore, the Arbitrator found that discipline is not warranted in the March 1 incident.  When the three-day suspension was overturned, Arbitrator Pincus implemented a make whole remedy that would not include the three-day fine in the Grievant’s progression.  Thus, the Grievant received a five-day suspension with full back pay and benefits less five days instead of removal.  
