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HOLDING: 
The grievance was GRANTED.  The Arbitrator found that the Employer did not have just cause for discipline because no policy existed regarding the handling of property and no clear direction was given by the Employer.
The Grievant has been an enforcement officer with the Ohio Investigative Unit of the Ohio Department of Public Safety since 2000.  The Grievant was given a three-day fine when the Employer discovered he had 53 fake or expired ID cards in his possession for approximately six months.  Prior to the Department discovering the ID cards, the Grievant approached an Assistant Agent in Charge regarding the ID’s in his possession and said that he received the ID’s from the Sober Truth Instructor.  However, the Sober Truth Instructor informed the Assistant Agent in Charge that only a few of the ID cards in the Grievant’s possession were given by him.  Prior to the Grievant contacting the Assistant Agent in Charge, the ID cards in the Grievant’s possession were held in an unsecured filing cabinet.  An investigation was conducted regarding this matter and the Grievant was issued a three day fine for violation of the Performance of Duty Policy (501.01(A)(4)).

The Employer argued that the Grievant acted with poor judgment and the three day fine was progressive because he already had a one-day penalty on record.  The Employer further argued that the Grievant was untruthful about where the ID cards came from, and as an enforcement officer the Grievant must be held to a higher standard regarding the seizure and possession of property.  The ID cards were exposed to potential theft and if taken could have been used in an inappropriate manner.  
The Union argued that there was no policy in place governing the handling of fake ID cards.  Further, the discipline was the result of negative public attention from another case. The Union also introduced testimony of other agents who had previously retained custody of fake ID’s without keeping them in a locked facility. Because there was no policy in place and no evidence that the Grievant was given training or instructions regarding the handling of confiscated ID cards, the Grievant did not violate the work rule and the imposition of a three-day fine is without cause. 
The Arbitrator GRANTED the grievance.  The Employer was able to prove that the Grievant had 53 ID cards in his possession for six months and that they were not stored in a locked facility or turned in to the evidence officer. However, the Employer admitted there was no policy in place against this.  Further, there was no proof of any order or training given to the Grievant or any other enforcement officer regarding the proper way to handle such property. Although the Employer argued that the Grievant exercised poor judgment, the Arbitrator distinguished other cases involving “poor judgment” on the basis that these cases involve something that is clearly understood by other members of the workforce, i.e., very serious lapses in judgment. The Arbitrator decided that it is unreasonable for management to punish employees when there is no policy or directive and there is confusion about the expectations of Management such as the proper way to handle and store property. “In the absence of written policy, there must be evidence that employees have received clear direction regarding the expectations of management.” The evidence showed that there was no policy and no clear direction given. Therefore, the grievance was granted.  The Arbitrator ordered the Grievant to be repaid for the three day fine.
