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HOLDING: 
Grievance MODIFIED. The Arbitrator found that the Employer did not have just cause for removal and reduced the discipline to a written reprimand.

The Grievant had been a Correction Officer at the Ross Correctional Institution (since 3/15/99) who was removed in connection with two separate incidents. On December 7, 2004, while assigned to one of the housing units, he and a co-worker failed to properly count the inmates that were under their supervision. On January 12, 2005, he reported that he found two 12” black steel shanks (a “shank” is a hand-made prison weapon). In the same report, he stated that approximately one month earlier, he had found 16 pieces of blank steel identical to the knives that he discovered that day but unsharpened. He had disposed of them in a trash receptacle without reporting their discovery. He was charged with violations of work rules for failure to carry out a work assignment / exercise of bad judgment and for committing an act that constitutes a threat to institutional security.

The Employer argued that in both situations, the Grievant chose to operate on his own instead of following the prescribed methods for physically counting inmates and for reporting the discovery of contraband. He showed disregard for accepted procedures and by doing so, he jeopardized the safety and security of the institution.

The Union argued that there was a procedural flaw in holding two pre-disciplinary hearings in order to add the second charge to the disciplinary action and that no consideration should be given to the second charge. The Union also argued that sufficient staff were not available in the unit to conduct a “picture count” and that the Grievant and the other officer did the best they could under the circumstances. With respect to the contraband, the Grievant acted properly in reporting the discovery of the shanks. He reported finding the blank pieces of steel out of concern. He had been commended many times in the past for his efforts to find contraband. There was no specific policy regarding the disposal of “hot trash,” but if the Grievant is at fault, he should have been charged with violating policies regarding contraband rather than the more serious security infraction.

The Arbitrator found no procedural error in reconvening the pre-disciplinary hearing. However, he found that the State did not prove that the Grievant had been ordered to perform a physical count as alleged. The State’s evidence consisted of testimony of a supervisor that he had ordered the Grievant and the Grievant’s co-worker to conduct a recount after the first count was determined to be incorrect. The Grievant consistently denied that he was ordered to perform the recount. The Arbitrator found that the State did not meet its burden of proof.

With respect to the discovery of the pieces of steel, the Arbitrator found that it was not shown the material was “contraband” (as opposed to “hot trash”) that would trigger a duty to report it. Although the Grievant’s judgment may have been erroneous, his action in disposing of the unsharpened steel as trash rather than making a report was not shown to be so egregious that discharge was justified.


The Employer also argued that the Grievant lied at the arbitration hearing by testifying that he had never overlooked contraband when in fact, he had ignored the possession of a tattoo gun by an inmate. However, the Arbitrator found that that the definition of “contraband” was imprecise and that the charge that he lied was questionable.

The Arbitrator reduced the Grievant’s removal to a written reprimand for failure to report contraband and ordered that he receive backpay and that any reference to his removal be removed from his personnel record.
