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HOLDING: 
Grievance Denied. The Arbitrator found that the Employer had just cause to remove the Grievant.

The Grievant had been a Highway Patrol Trooper for eight years. On the date of the incident leading to his removal, he was serving as a field training officer for a recent graduate of the OSP Academy. They were issuing warnings to drivers to use their headlights due to foggy conditions on the Ohio Turnpike. They stopped a GMC Yukon Denali with Michigan plates. The driver was nervous and acted suspiciously, and the Grievant called for a canine unit to come to the scene to do a “sniff-around.” The Grievant also requested a criminal records check on the driver and learned that he had prior arrests as a drug courier and for weapons violations. Three canine units arrived, and one of the dogs alerted by the driver’s door. When the driver and his passenger were told that the vehicle would be searched, the driver exclaimed, “this is bull shit” and put the car in drive and sped away. The Grievant drew his service weapon and fired five rounds at the back window of the vehicle. During the subsequent pursuit, a box containing approximately ten pounds of marijuana was thrown from the vehicle. Eventually, the suspects were  apprehended, they denied having weapons, and no weapons were found. The incident was subsequently investigated, and the Grievant was charged with violating rules concerning the use of force and also being untruthful about the events.

The Grievant testified that he fired at the driver in response to a threat to the other Trooper. He stated that he saw the silhouette of a gun pointed at him. The grievant claimed that he saw the other Trooper’s knees buckle and thought he had been shot. He stated that there was no doubt in his mind that he was in a life-threatening situation. The Union argued that the Grievant had reasonable cause to believe he was justified in using deadly force and that evidence of his exemplary record and character supports the reliability of his testimony – among his credits was being selected as the 2004 District Trooper of the Year. The Union also argued that others violated the policy regarding the use of deadly force and were treated differently.

The Employer disputed the Grievant’s testimony, contending that the videotape from the camera in the Grievant’s patrol car does not show the driver pointing a gun at the Trooper. The other Trooper testified that he saw the driver take his right hand from his lap, put the car in drive and return his hand to his lap. He testified that did not see the driver with a gun, nor did he see the driver point at him. The Employer also pointed out inconsistencies in the Grievant’s statements regarding who had the alleged gun, where it was located, and at whom it was pointed.

The Arbitrator reviewed the Employer’s Use of Force policy and concluded that the Grievant’s use of deadly force was not justified. Neither the videotape nor the enhance version of the videotape showed that the driver pointed his arm toward the Trooper, nor did it show the shadow of a gun. The videotape also showed that the Grievant fired his gun even though there was no threat to himself or the other Trooper. The evidence also showed that the Grievant violated the policy against making false statements because his actions were not consistent with his story in a number of respects. With respect to the penalty, the Arbitrator rejected the Union’s claim that the Grievant was treated differently than other troopers who had used deadly force in the past. Finally, he found that the Grievant’s violation of the policy regarding the use of deadly force and his apparent dishonesty during the investigation are among offenses that merit immediate discharge.
