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The grievance was DENIED.

The Grievant was a Trooper with the Ohio State Highway Patrol who was scheduled to appear at an arbitration hearing on a day that he was not scheduled to be on duty.  The Grievant requested that his work schedule be changed in order for him to appear at the hearing in an on-duty status, which would allow him to be paid.  The Employer denied the request, and the Grievant filed a grievance on the contractual interpretation issue.

The Union argued that the language of the Collective Bargaining Agreement (CBA) was clear and unambiguous.  During April 2003 CBA negotiations between the Union and Employer, the Employer proposed language that would have changed Sec. 20.08(2) to state, “The Employer agrees to allow witnesses, who are scheduled to work the day of the arbitration, time off with pay at the regular rate to attend the arbitration hearing.”  However, this language was not part of the final CBA.  The Union contends that the proposed language would be needed to restrict payment for time off for arbitration hearings only to employees who were scheduled to work on the day of the arbitration.  The Union also argued that evidence of past practices was either irrelevant or supported its position because the Employer could not show that an employee’s scheduled day off had never been changed to place the employee on an on-duty status on the day of the arbitration.  The Union concluded by arguing that any decision contrary to its position would produce a chilling effect on the filing of grievances.

The Employer also argued that the language of the CBA was unambiguous and that the arbitrator must apply the plain meaning of the words.  The Employer stated that where it intended to provide compensation to off-duty employees, language had been included in the contract. Therefore, by not including the same language in Sec. 20.08(2), the clear intent of the parties was to only give time off when an employee was scheduled in an on-duty status.  Adopting the Union’s interpretation would unduly burden the Employer by requiring it to compensate employees it did not intend to compensate and increase scheduling and staffing demands.  

The grievance was DENIED.  The Arbitrator held that the language of Sec. 20.08(2) was clear and that off-duty employees were not included within that section.  The Arbitrator looked at the CBA as a whole and found that where the parties intended to provide compensation for off-duty employees, the circumstances under which they would be compensated and the amounts of the compensation was set forth in specific contractual language.  Omission of such language in Sec. 20.08(2) was purposeful and the section was meant to apply only to employees currently working at the time of the arbitration.  Therefore, the grievance was DENIED.

