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The Arbitrator concluded that the Grievance should immediately proceed to Arbitration.

The Grievant was removed for alleged violations of departmental policies for activities that were also subject to a criminal investigation.  The grievance process resulted in unsuccessful mediation at step 4 and the Union requested that the grievance be taken to arbitration.  The arbitration was delayed because criminal charges were to be filed against the Grievant.  The criminal charges were never filed but the Employer refused to schedule the arbitration.  The Union filed a complaint in state court to compel arbitration that led to an agreement by the parties to arbitrate the procedural dispute on scheduling an arbitration.  

The Issue was whether the grievance involved criminal charges of on duty actions by the Grievant, thereby avoiding the strict timeline for the contractual scheduling of an arbitration under Article 25.02 of the CBA.  The last sentence of article 25.02 that was at issue states: 

“However, Grievances involving criminal charges of on duty actions of the employee, grievants who are unable to attend due to a disability, or grievances that involve an unfair labor practice charge, may exceed the time limits prescribed herein.”

The Employer first argued that the language in 25.02 does not say that a criminal charge must be filed and that a criminal investigation of an employee would allow the Employer to exceed the time limits for scheduling arbitration.  The Employer next argued that the definition of a criminal charge found in Black’s Law Dictionary includes the accusation of a crime.  Finally, the Employer argued that the Arbitrator should adopt its definition for policy reasons.

The Arbitrator rejected the Employer’s definition of criminal charge and ordered the grievance to immediately proceed to arbitration.  The Arbitrator first concluded that the Employer had the burden of proof because it was the Employer’s definition of criminal charge that was at issue.  Next, the Arbitrator ruled that Article 24 of the CBA distinguishes between “criminal charges” and “criminal investigations” and therefore, the parties would have used such language in Article 25 had they intended for the timelines of scheduling arbitration to include a “criminal investigation”.  Second, the Arbitrator concluded that the Employer’s reading of the term “criminal charge” in Black’s Law Dictionary was incorrect.  The Arbitrator held that it is not the “accusation of a crime” that constitutes a “criminal charge,” but the “accusation of crime” that has been put in the form of a written complaint or indictment.  The Arbitrator further concluded that the word information in the definition of a criminal charge does not refer to information in general about the accusation of a crime, but instead, information that is found in a complaint or indictment.  Finally, the Arbitrator concluded that he could only look at the plain language of the contract and not policy considerations when making his decision.  Therefore, the Arbitrator concluded that the Employer did not meet its burden of proof and ordered the grievance to proceed immediately to arbitration.

