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HOLDING:  Grievance was DENIED.  Grievant, after receiving several warnings, was removed for inappropriate contact with a co-worker and using personal information (telephone number) of another.

COST:
$1,487.50

	SUBJECT:
	ARB SUMMARY #1573



	TO:
	ALL ADVOCATES



	FROM:
	MICHAEL P. DUCO



	AGENCY:
	Youth Services

	UNION:
	OCSEA/AFSCME Local 11

	ARBITRATOR:
	Dwight Washington

	STATE ADVOCATE:
	Jillian Froment

	UNION ADVOCATE:
	Victor Dandridge

	BNA CODES:
	118.01 – Discipline in General; 118.301 – Progressive Discipline; 118.640 – Harassment-of Fellow Employee; 118.6521 – Insubordination


Grievance was DENIED.  

Grievant, a Juvenile Correction Officer with four years of service, was removed for Neglect of Duty, Insubordination, Sexual Harassment, and violation of ORC 124.34.  In December 2000, DYS received several complaints from the Grievant’s female co-workers about his hugging them without their consent, and using personal information kept in the control room.  After an investigation, the Grievant’s supervisor prepared a list of items detailing specific conduct that the Grievant was not to engage in in the future.  The Grievant agreed.  In January 2001, the Grievant again used information kept in the control room to contact a female co-worker who was on sick leave.  The Grievant received a Written Reprimand for this incident.  In August 2001, the Employer reminded all employees in writing that it held a “zero-tolerance” policy regarding hostile or offensive working environments.  Later in the month, the Grievant rubbed the back of a female co-worker who had lodged the original complaint.  During the original complaint, the Grievant admitted to touching this woman and stated, “I just forgot. . .” about the list of prohibited conduct.

The Employer argued that the Grievant was aware of the DYS policy prohibiting sexual harassment and that he was specifically informed that his inappropriate behavior could result in discipline up to and including removal.  The Grievant was specifically, and in writing, informed by his supervisor that he should not touch this particular co-worker.  Because the Grievant did not correct his behavior after either the supervisory counseling session or the Written Reprimand, the Employer realized he would never correct his behavior.

The Union argued that the discipline was not progressive and that the Grievant was never given a direct order to refrain from touching co-workers.  The Grievant claimed the meeting with his supervisor was “advisory” rather than an official directive or order.  The Union also argued that the Employer failed to prove the Grievant neglected any of his duties.

The Arbitrator upheld the removal based on the violation of the sexual harassment policy alone.  He determined that the Grievant knew that his female co-workers had complained about his unwelcome behavior in December 2000.  Three weeks later, he telephoned another female co-worker using private information obtained from the control room.  Then in August 2001, after being reminded of the department’s policy, the Grievant again engaged in inappropriate conduct.  The Arbitrator determined that the Grievant’s co-workers did not consent to the Grievant’s conduct.  Finally, the Arbitrator determined that the Union did not prove that the Employer’s action was arbitrary or inconsistent.  “The Grievant’s own admission that he was previously warned not to touch [the co-worker] but did it anyway, makes the denial of this grievance all the more compelling.

