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HOLDING:  Grievance was MODIFIED.  Grievant was charged with failing to follow procedures and using excessive physical force on a youth.  The Arbitrator found the Grievant did violate these rules, but the fact that the youth was not injured mitigated her discipline.  He reduced the suspension from 15 days to 10.
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118.01 – Discipline in General; 118.6461 – Inmate Abuse-DYS & DRC; 118.6515 – Poor Judgment; 118.6511 – Negligence/Dereliction of Duty

Grievance was MODIFIED.  Grievant, a juvenile corrections officer, was suspended for fifteen days for failure to follow procedures and using excessive force on a Youth.  The Grievant commented to a youth during a meal period that he had been licking a spoon in a sexually suggestive manner.  The conversation continued in the youth’s unit.  Because of his behavior, the youth was place in his room during recreation period.  After the recreation period was over, the youth asked to go to the bathroom.  The Grievant ordered the youth to put on a shirt before she would let him out of his room.  The youth refused.  The Grievant opened the room and a physical confrontation occurred, during which the Grievant took the youth to the floor.  The Employer argued the Grievant should not have opened the door when the youth had failed to comply with her order.  Because she opened the door at an inappropriate time, the Grievant was required to use physical force.  If the Grievant had left the door closed, no force would have been required.  The Union argued the physical force charge was inappropriate because the youth suffered no physical harm

Arbitrator’s opinion:  #1(c) [failure to follow procedures] – I find the evidence and testimony support this charge.  The Grievant’s experience and knowledge of the youth called for safer procedures to be employed.  #24(a) [excessive use of force] – The evidence and testimony provide clear and convincing evidence that the Grievant could have and should have avoided taking down the youth.  I find her judgment in this matter was “informed judgment.”  She had the skills and the opportunity to chose a different course of action.  The Employer met its burden concerning the charge.  The first offense calls for a 5 – 15 day suspension.  The Youth was not hurt which mitigates the situation.

AWARD:  The Employer met its burden on a Rule 1(c) and Rule 24(a) violation.  The 15 day suspension is reduced to a 10 days suspension.  The Grievant shall receive 5 days of backpay (including roll call) at the appropriate rate.

