ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1411
	OCB GRIEVANCE NUMBER:


	14-00-19990106-0002-01-14-

	GRIEVANT NAME:
	EDWARDS, BRIDGET

	UNION:
	OCSEA

	DEPARTMENT:
	HEALTH

	ARBITRATOR:


	GRAHAM, HARRY

	MANAGEMENT ADVOCATE:
	KEPPLER, CHRIS

	2ND CHAIR:
	

	UNION ADVOCATE:
	GOHEEN, BRENDA

	ARBITRATION DATE:
	11/8/1999

	DECISION DATE:
	11/23/1999

	DECISION:
	MODIFIED

	CONTRACT SECTIONS:
	17.04
	17.05
	25.08
	

	
	


HOLDING: 

COST:


	SUBJECT:
	ARB SUMMARY #1411


	TO:
	ALL ADVOCATES



	FROM:
	KENNETH COUCH



	AGENCY:
	HEALTH

	UNION:
	OCSEA

	ARBITRATOR:
	GRAHAM, HARRY

	STATE ADVOCATE:
	KEPPLER, CHRIS

	UNION ADVOCATE:
	GOHEEN, BRENDA

	BNA CODES:
	119.122
	Promotions-Demonstrably Superior

	
	119.01
	Promotions-Selection In General

	
	
	

	
	
	


A decision on the grievance was held in abeyance until grievances regarding the Grievant's prior disciplines could be resolved. 

The Grievant, a nine-year employee of the Department, applied for a posted position. The posted position was assigned a pay range of 31 or above. On her application, the Grievant listed her education as an Associate and Bachelor's degree in Business. She also listed coursework relevant to the position, other training, computer skills and her fifteen years of experience in the field. The Grievant was denied an interview and the position was awarded to a less senior employee. The successful candidate had worked for the Department for three years. The successful candidate also did not possess a Bachelor's degree but had attended a foreign university for three years. The successful candidate had eight years of experience in the field. The Grievant's record included poor performance reviews and discipline consisting of four reprimands and a two-day suspension.

The Union argued the two candidates were at least "substantially equal," and therefore, the position should have been awarded to the Grievant, the most senior employee under section 17.05 of the parties' Contract. The Union pointed out that the suspension on the Grievant's record had been grieved without resolution at the time of this hearing. Therefore, the Employer could not properly consider this discipline when it made its decision not to interview the Grievant, argued the Union. The only factors the Employer could consider, according to the Contract are qualifications, experience and education. Because the Grievant was at least substantially equal to the successful candidate in each of these areas, if not better, the Grievant should have been awarded the position. The Union argued the Employer could not properly consider the Grievant's work record because that was not one of the criteria listed in the Contract.

The Employer first argued the Grievant lacked certain experience required by the position and was therefore not granted an interview. The Employer also noted that the successful candidate had excellent performance evaluations, while the Grievant's were sub-standard, at best. The Employer claimed it properly examined the Grievant's disciplinary record and took this into consideration when it decided not to interview her. Finally, the Employer argued that the Grievant had been at arbitration before when she filed a working out of classification grievance. The Employer claimed the "arbitrator thought so little of the merits of that grievance he issued a bench decision denying it."

The Arbitrator first rejected the Employer's claim that the Grievant's prior working out of classification arbitration had some bearing on the instant case. The Arbitrator next examined the experience, qualifications and education of the Grievant and the successful candidate and found that it was not clear that the successful candidate was superior to the Grievant. However, the Arbitrator found that work history was a relevant factor to consider when awarding promotions. He stated, "The Employer may consider an evaluation in determining whom among various bidders to interview and select.  Minor variations between bidders should not control the outcome. Nonetheless, the evaluation is part of the 'qualifications' for the position." The differences in the two candidates' performance evaluations were not sufficient to have denied the Grievant an interview, however. Arbitrator Graham found the Grievant's disciplinary history to be significant to the case. "A single disciplinary record of minor proportion, e.g. A written reprimand, would be insufficient to disqualify an otherwise qualified bidder. A series of disciplines, of increasing magnitude, is another matter." Because the Grievant's disciplines were still working their way through the grievance procedure, the Arbitrator held they were "not cast in stone, irretrievably part of [the Grievant's] record." Therefore, Arbitrator Graham held resolution of this case in abeyance. If the Grievant's disciplines are reduced or removed from her record, the Grievant is to be awarded an interview. If the Grievant is then still not awarded the position, the Arbitrator will require the Employer to demonstrate why not. Arbitrator Graham retained jurisdiction over this dispute until the discipline grievances are resolved.
