ARBITRATION SUMMARY AND AWARD LOG

OCB AWARD NUMBER: 1389
	OCB GRIEVANCE NUMBER:


	15-00-19980306-0042-04-01-

	GRIEVANT NAME:
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	UNION:
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	ARBITRATION DATE:
	5/4/1999

	DECISION DATE:
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	DECISION:
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	34.00
	
	
	

	
	


HOLDING: 

COST:


	SUBJECT:
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	ALL ADVOCATES
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	KENNETH COUCH
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	OSTA1

	ARBITRATOR:
	PINCUS, DAVID
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	YOUNG, ROBERT

	UNION ADVOCATE:
	SIGALL, HERSCHEL

	BNA CODES:
	118.6561
	Work Rules-In General

	
	114.483
	Performance Evaluations

	
	119.27
	

	
	
	


Grievance was DENIED.

The Employer informed the two Grievants that their traffic citations were below state standards during a counseling session. The Grievants had never been summoned to the District Headquarters before this incident. The Employer measured the Grievants performance against standards of performance outlined in Article 34 of the parties' negotiated agreement. Article 34 states in part, "[e]mployees will be apprised of the relative standards of performance of their job, based upon the employees duty assignment, hours of work, and other relative criteria, and counseled if the employee does not meet these standards." In addition, when the Grievants met with the Captain they argued that there was a lack of interstate highways in their counties and this decreased the amount of traffic flow and commercial activity. Therefore, the Grievants contended the Employer could not compare their posts with other posts since posts around the state have different levels of traffic flow. Furthermore, the Grievants urged the Captain to look at the amount of time they each spent investigating traffic accidents, which resulted in a significant amount of time away from patrolling the roads.  

The Employer argued the Union did not present sufficient evidence to establish the Captain violated Article 34. The Employer stated the Captain's review of the Grievants' performance was a routine and common negotiated performance counseling. The Employer believed the Union's real interest was to further its own political interests and create animosity toward management by suggesting the establishment of a quota system. The Employer contended the Union could not establish a quota system because the Employer used statewide numbers in the counseling session. Finally, the Employer argued the counseling session was based on statewide averages of peers, and demonstrated the Grievants were performing below average.

The Union argued the counseling sessions did not include any of the other standards of performance outlined in Article 34 such as the employee's duty assignment, hours of work, and other relative criteria. The Union believed the Employer was attempting to establish a quota system because the sole focus of the session was to require the Grievants to increase their traffic citations. Finally, the Union contended the counseling session was not based on relevant standards because it did not consider a direct comparison of similarly situated troopers' performances based on their shift, hours of work and job location regarding traffic activity.

The Arbitrator held the Employer's counseling and its review of statewide average citations per hour was not an imposition of a quota system. The Arbitrator stated a quota system was defined as "an absolute standard that placed a limitation on the officer's ability to utilize his professional discretion and diminished his subjectivity in the exercise of his law enforcement authority." SERB v. City of Canton, 70PER(LRP)P7908(1990). Therefore, the standard set forth in Article 34 did not limit the Grievants' independent discretion. However, the Arbitrator believed the statewide averages did not necessarily account for individual differences in law enforcement activity. Thus, in the future, performance evaluations should not only consider state averages, but also a comparison of officers between shifts in similarly situated posts regarding traffic and other law enforcement activity. If that comparison confirms below average performance, then the statewide average is an accurate indicator. If that comparison does no indicate below average performance to a degree of significance, then the statewide average may be examined more closely to determine if certain variables were weighted in a way that skewed the state average when applied to the trooper being reviewed.
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Grievance was DENIED.

The Employer informed the two Grievants that their traffic citations were below state standards during a counseling session. The Grievants had never been summoned to the District Headquarters before this incident. The Employer measured the Grievants performance against standards of performance outlined in Article 34 of the parties' negotiated agreement. Article 34 states in part, "[e]mployees will be apprised of the relative standards of performance of their job, based upon the employees duty assignment, hours of work, and other relative criteria, and counseled if the employee does not meet these standards." In addition, when the Grievants met with the Captain they argued that there was a lack of interstate highways in their counties and this decreased the amount of traffic flow and commercial activity. Therefore, the Grievants contended the Employer could not compare their posts with other posts since posts around the state have different levels of traffic flow. Furthermore, the Grievants urged the Captain to look at the amount of time they each spent investigating traffic accidents, which resulted in a significant amount of time away from patrolling the roads.

The Employer argued the Union did not present sufficient evidence to establish the Captain violated Article 34. The Employer stated the Captain's review of the Grievants' performance was a routine and common negotiated performance counseling. The Employer believed the Union's real interest was to further its own political interests and create animosity toward management by suggesting the establishment of a quota system. The Employer contended the Union could not establish a quota system because the Employer used statewide numbers in the counseling session. Finally, the Employer argued the counseling session was based on statewide averages of peers, and demonstrated the Grievants were performing below average.

The Union argued the counseling sessions did not include any of the other standards of performance outlined in Article 34 such as the employee's duty assignment, hours of work, and other relative criteria. The Union believed the Employer was attempting to establish a quota system because the sole focus of the session was to require the Grievants to increase their traffic citations. Finally, the Union contended the counseling session was not based on relevant standards because it did not consider a direct comparison of similarly situated troopers' performances based on their shift, hours of work and job location regarding traffic activity.

The Arbitrator held the Employer's counseling and its review of statewide average citations per hour was not an imposition of a quota system. The Arbitrator stated a quota system was defined as "an absolute standard that placed a limitation on the officer's ability to utilize his professional discretion and diminished his subjectivity in the exercise of his law enforcement authority." SERB v. City of Canton, 70PER(LRP)P7908(1990). Therefore, the standard set forth in Article 34 did not limit the Grievants' independent discretion. However, the Arbitrator believed the statewide averages did not necessarily account for individual differences in law enforcement activity. Thus, in the future, performance evaluations should not only consider state averages, but also a comparison of officers between shifts in similarly situated posts regarding traffic and other law enforcement activity. If that comparison confirms below average performance, then the statewide average is an accurate indicator. If that comparison does no indicate below average performance to a degree of significance, then the statewide average may be examined more closely to determine if certain variables were weighted in a way that skewed the state average when applied to the trooper being reviewed.
