ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1386 Expedited





OCB GRIEVANCE NUMBER:�
1)	27-05-990125-0604-01-03


2)	27-05-990203-0607-01-03


3)	27-05-990208-0610-01-03


4)	27-03-990319-0848-01-03


�
�
GRIEVANT NAME:�
1)	Amy Walker


2)	Amy Walker


3)	Amy Walker


4)	Randy Fink


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
Rehabilitation and Correction


�
�
ARBITRATOR:�
Robert Stein


�
�
MANAGEMENT ADVOCATE:�
1)	Ted Dyrdek


2)	Ted Dyrdek


3)	Ted Dyrdek


4)	Rhonda Bell


�
�
2ND CHAIR:�
Jim Lendavic


�
�
UNION ADVOCATE:�
Dave Justice


�
�
ARBITRATION DATE:�
July 23, 1999


�
�
DECISION DATE:�
July 23, 1999


�
�
DECISION:�
1)	GRANTED


2)	MODIFIED


3)	GRANTED


4)	MODIFIED


�
�
CONTRACT SECTIONS:�
1)	24.04


2)	29.04


3)	29.04


4)	�
�
HOLDING:  1)  GRANTED.  Attendance violations were held not properly imposed because the Employer unreasonably denied the Grievant’s request for an extension of the pre-disciplinary hearing.


2)  MODIFIED.  Grievant was late to work, but the Arbitrator found she did notify her supervisor that she would be late.


3)  GRANTED.  Grievant was charged with AWOL, but had 16 hours of comp time on the books which could have been used to cover her absence.  Arbitrator found she should have been permitted to use the comp time.


4)  MODIFIED.  Employer proved the Grievant used profane language toward a supervisor, but failed to prove the Grievant failed to carry out a work assignment.





COST:	$


�



SUBJECT:�
ARB SUMMARY #1386 Expedited


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Rehabilitation and Correction�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Robert Stein�
�
STATE ADVOCATE:�
1)  Ted Dyrdek, 2)  Ted Dyrdek, 3)  Ted Dyrdek, 4)  Rhonda Bell�
�
UNION ADVOCATE:�
Dave Justice


�
�
BNA CODES:�
1)  118.01 - Discipline in General, 118.6361 - Absenteeism


2)  118.01 - Discipline in General, 118.6361 - Absenteeism


3)  118.01 - Discipline in General, 118.6523 - Abusive Language Toward Management Personnel


4)  118.09 - Fines, 118.6521 - Insubordination�
�



1)  Grievance was GRANTED.  The Grievant was suspended for three days for attendance violations that occurred in May.  The pre-disciplinary conference was scheduled in September.  The Grievant notified the Employer that the first scheduled hearing date was on her day off.  The Employer rescheduled the hearing for a later date.  The Grievant requested that this hearing be postponed because her brother was in a coma.  The Employer did not grant the extension.  The Union argued the Employer held the hearing without the Grievant in violation of the Contract.  The Employer argued that it had already granted one extension to the Grievant which was all the contract required.





The Arbitrator held the Employer’s denial of the Grievant’s request for an extension was unreasonable.  He stated that the first hearing was rescheduled because it was the Grievant’s day off--this was not a “request for an extension.”  The Grievant did request an extension of the hearing when her brother was seriously ill.  The Arbitrator noted the Employer’s witness admitted the brother’s illness represented “extenuating circumstances” as defined in Article 24.04.  Because the Employer unreasonably denied the Grievant’s request for an extension, the Arbitrator granted the grievance in its entirety.  He ordered the suspension to be removed from the Grievant’s disciplinary record and that she receive three days’ back-pay.





2)  Grievance was MODIFIED.  The Grievant was suspended for five days for failing to report to work on time and failing to notify the institution that she would be late.  On the date in question, the Grievant awoke to find her alarm clock flashing after there had been problems with her electricity.  She thought she had enough time to make it to work and did not call the institution.  Grievant clocked in eight minutes past the start of her shift.  The Employer argued that the evidence was clear:  the Grievant was indeed late and did not call the institution the let her supervisor know she would be late.  The Union argued the Employer did not give the Grievant 72 hours notice of her pre-disciplinary conference and did not consider the mitigating circumstances offered by the Grievant





The Arbitrator held that the Employer proved the Grievant was late, but did not prove she failed to notify the institution that she would be late.  He stated, “The evidence demonstrates [the Grievant] notified her supervisor of her absence and the Employer failed to consider the mitigating circumstances involved in this matter.”  The Arbitrator reduced the five-day suspension to a three day suspension and ordered the Grievant be paid two days’ back pay.





3)  Grievance was GRANTED.  Grievant was suspended for five days for being absent without proper authorization.  The Grievant’s brother died on a Friday evening.  The Grievant was on vacation the next day.  On that Saturday, the Grievant called her supervisor to request leave without pay for Sunday, and three days of bereavement leave for the following Monday through Wednesday.  The Warden of the institution told the Grievant to take as much time as she needed to attend to her family, as long as she had leave to cover her absence.  The Grievant also called off work the following Thursday.  A co-worker of the Grievant donated 24 hours of sick leave to the Grievant to cover some of her absences.  The Grievant believed she had no leave of her own available to cover her absences outside of the bereavement leave.  However, the Grievant actually had 16 hours of compensatory time available to her. The Employer denied the Grievant’s request for leave without pay.  The Grievant resubmitted a leave request asking to use the sick leave that had been donated to her.  The Employer found this leave was donated in error and denied her request.  The Employer charged the Grievant with being absent without proper authorization.





The Employer argued the Grievant should have been aware of the fact that she had compensatory time available to her to use for her absences.  It also claimed she should have properly requested to use this time rather than requesting leave without pay.  The Employer stated the sick leave had been donated to the Grievant in error because the Grievant’s situation was not one for which sick leave could be donated.  Finally, the Employer argued it was lenient in imposing only a five day suspension given the Grievant’s attendance record.





The Union argued the Grievant was distraught over the loss of her brother and this caused her to fill out her leave forms improperly.  The Union felt the Grievant should have been permitted to use the compensatory time that was available to her instead of charging her with a rules violation.  It also argued that the Grievant believed she could properly use the sick leave that had been donated to her by the co-worker.  Finally, the Union claimed the Grievant believed she had authorization to be off work for all of the dates in question.





The Arbitrator granted the grievance in its entirety.  He reasoned the Grievant had 16 hours of compensatory time available to her and should have been allowed to use this time.  The Arbitrator also noted the Warden told the Grievant “she could use whatever leave time she had to attend to the affairs of her brother’s death.”  The Arbitrator found it “unreasonable for the employer to charge [the Grievant] with AWOL for the dates she could have used compensation leave and for which the Employer pre-approved said usage.”  The Arbitrator ordered the discipline to be removed from the Grievant’s record and that she receive five days’ back pay.





4)  Grievance was MODIFIED.  The Grievant was fined five days’ pay for making obscene gestures or statements, and failing to carry out a work assignment or exercise of poor judgment in carrying out an assignment.  Grievant was given two orders by two different supervisors.  When one of the supervisors confronted the Grievant and asked why he did not perform the duties as ordered, the Grievant responded by using profane and disrespectful language.  The Employer argued that the Grievant manipulated the supervisors to get out of performing a duty he did not like.  It also noted the Grievant’s prior disciplinary history of using profane language in his dealings with management.  The Union argued that the orders came from two different supervisors which put the Grievant in the position of trying to determine which order to follow.





The Arbitrator held the Employer proved the Grievant used profane language, but did not prove the Grievant failed to carry out a work assignment.  He stated it was not clear which supervisor’s order came first.  However, because the Grievant was disrespectful to his supervisor, the Arbitrator felt some level of discipline was warranted.  He modified the five day suspension to three days and ordered the Employer to pay the Grievant for two days’ back pay.





