ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1383 Expedited





OCB GRIEVANCE NUMBER:�
1)	11-05-980702-0258-01-09


2)	11-05-980908-0260-01-09


�
�
GRIEVANT NAME:�
1)	Lottie Harris


2)	Lottie Harris


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
Ohio Bureau of Employment Services


�
�
ARBITRATOR:�
Charles Kohler


�
�
MANAGEMENT ADVOCATE:�
Jerry Lehman


�
�
2ND CHAIR:�
Shirley Turrell


�
�
UNION ADVOCATE:�
Mike Martin


�
�
ARBITRATION DATE:�
July 13, 1999


�
�
DECISION DATE:�
July 14, 1999


�
�
DECISION:�
1)	MODIFIED


2)	MODIFIED


�
�
CONTRACT SECTIONS:�
1)	Article 24, Sections 2.01, 2.02


2)	Section 24.04


�
�
HOLDING:  1)  Grievance is MODIFIED.  Employer did not prove both instances of misconduct.  One instance did not warrant a 3-day suspension.  Discipline was modified to a written reprimand.





2)  Grievance is MODIFIED.  Employer proved the Grievant engaged in serious misconduct by being rude and insulting to her supervisor.  It also proved she was absent on four consecutive days without having a leave request approved.  15 days suspension was modified because a prior 3-day suspension was reduced to a written reprimand.  (See above.)








COST:	$





�



SUBJECT:�
ARB SUMMARY #1383 ex


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Ohio Bureau of Employment Services�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Charles Kohler�
�
STATE ADVOCATE:�
Jerry Lehman�
�
UNION ADVOCATE:�
Mike Martin


�
�
BNA CODES:�
1)  118.01 - Discipline-In General, 118.6361 - Absenteeism, 118.6401 - Fighting/Arguing with Co-Worker(s)


2)  118.01 - Discipline-In General, 118.6516 - Neglect of Duty�
�



1)  Grievance was MODIFIED.  Grievant was suspended for three days after two OBES customers complained the Grievant gave them improper advice and/or failed to give her name over the phone.  The Employer argued the Grievant engaged in a pattern of refusing to provide her name to customers in violation of Agency policy.  The Union argued that two calls did not establish a pattern and that the Grievant did not violate any Agency policies.





The Arbitrator held that the evidence was insufficient to prove the Greivant engaged in a pattern of refusing to provide her name to customers.  In fact, the Arbitrator found the Employer could prove only one instance of refusing to provide her name to a customer.  The customer who reported the first instance of misconduct was not available to testify at the arbitration hearing. The Arbitrator found that one instance of misconduct did not warrant a three day suspension and reduced the discipline to a written reprimand.








2)  Grievance was MODIFIED.  Grievant was suspended for fifteen days for making rude, insulting, and improper statements to her supervisor.  She also failed to report to work for four consecutive work days after a vacation request had been denied.  The Employer argued the Grievant’s behavior constituted serious misconduct.  It stated that employees have the duty to determine whether a request for leave has been approved.  Grievant also evaded the employer’s attempts to notify her that her leave request had been denied.  The Union argued the Employer’s actions were in retaliation for the Grievant’s filing an EEOC charge and that the Grievant was the victim of disparate treatment.  The Union also claimed the Employer had no legitimate reason for denying the Grievant’s leave request.





The Arbitrator held these two incidents did indeed constitute serious misconduct.  (The Arbitrator did not address the Union’s retaliation and disparate treatment arguments in his award.)  He found the Grievant created a disturbance in the workplace when she made rude and insulting statements to her supervisor.  The Arbitrator also found the supervisor did not provoke the Grievant.  The Arbitrator next stated the Grievant did fail to report to work and that she had a duty to ascertain whether or not her leave request had been granted.  However, because a prior three-day suspension had been reduced to a written reprimand, the Arbitrator modified the fifteen day suspension to ten days.  (See above.)


