ARBITRATION SUMMARY AND AWARD LOG


OCB AWARD NUMBER:  1376 Expedited





OCB GRIEVANCE NUMBER:�
1)	07-00-980811-0091-01-13


�
�
GRIEVANT NAME:�
1)	Dan Gelfius


�
�
UNION:�
OCSEA/AFSCME Local 11


�
�
DEPARTMENT:�
Commerce


�
�
ARBITRATOR:�
Craig A. Allen


�
�
MANAGEMENT ADVOCATE:�
1)	John P. Downs


�
�
2ND CHAIR:�
Rodney Sampson


�
�
UNION ADVOCATE:�
Robert W. Steele, Sr.


�
�
ARBITRATION DATE:�
June 24, 1999


�
�
DECISION DATE:�
June 24, 1999


�
�
DECISION:�
1)	GRANTED


�
�
CONTRACT SECTIONS:�
1)	11, 24


�
�
HOLDING:  1)  Grievance was GRANTED.  Grievant refused to operate a chemical hood because he felt it was unsafe.  He disobeyed a direct order from his supervisor to operate the hood and was charged with insubordination.  After the Employer disciplined the Grievant, the chemical hood was found to be safe to operate.  The Arbitrator found the Grievant clearly expressed his safety concern.  Just because the hood was subsequently found to be safe to operate did not make his concern unreasonable.  








COST:	$





�



SUBJECT:�
ARB SUMMARY #1376 ex


�
�
TO:�
ALL ADVOCATES�
�
FROM:�
MICHAEL P. DUCO


�
�
AGENCY:�
Commerce�
�
UNION:�
OCSEA/AFSCME Local 11�
�
ARBITRATOR:�
Craig A. Allen�
�
STATE ADVOCATE:�
John P. Downs�
�
UNION ADVOCATE:�
Robert W. Steele


�
�
BNA CODES:�
118.01 - Discipline in General; 124.7 - Working Conditions-Safety; 118.6521 - Insubordination�
�



Grievance was GRANTED.  Grievant was charged with insubordination after he refused to conduct a test using a chemical hood he believed was operating unsafely.  The Grievant’s supervisor ordered the Grievant to conduct the test using the hood in question, but Grievant refused.  Grievant then went to a different chemical hood and performed the test.  The Employer charged the Grievant with insubordination and suspended him.





The Employer argued that the Grievant’s claim that the hood was operating unsafely was a subterfuge to take attention away from the fact that he was insubordinate.  The hood was tested after this incident and found to be operating properly.





The Union argued that the Grievant truly believed the hood was unsafe.  It argued that the Grievant’s refusal to perform an unsafe act was a defense to the insubordination charge.





The Arbitrator upheld the grievance.  Article 11.03 of the Contract provides that if an employee and supervisor disagree about the safety of a piece of equipment, the Facility Safety Designee shall be notified and an inspection shall be made to determine whether the equipment is safe.  The Arbitrator found the Grievant clearly expressed his concern over this particular piece of equipment.  The inspection was not conducted until after the Grievant had been charged with insubordination.  Specifically, the Arbitrator noted, “The fact that a subsequent test by OBES showed the equipment was all right does not necessarily make Grievant’s fear unreasonable.  The fact that Grievant went to another hood and did the work also supports the fact that he was more concerned with safety than insubordination.”  For these reasons, the Arbitrator granted the grievance.


