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Grievance was DENIED.

The Grievant has been a Registered Nurse for approximately 3.5 years at the Pauline Warfield Lewis Center ("PWLC"). On the night of August 31, 1997, the Grievant was working second shift on Forensic Unit 5, with two other employees. Forensic patients usually come from the criminal justice system and are sometimes classified as "high profile" because of their psychiatric condition and abnormally threatening behavior. At the time of the incident, the Grievant was sitting behind a desk with her work keys on the top of the desk. While filing at this desk, the Grievant noticed a "high profile" patient, F.B., standing approximately three feet beyond the front of the desk pacing back and forth. Shortly thereafter, one of the employees stated that she was leaving the area for a cigarette break. After she went on break, the Grievant heard her scream that F.B. had used someone's keys to leave the building. Upon hearing her scream, the Grievant reached for her keys and realized they were gone. Immediately thereafter, when questioned by campus police as to where her keys were, the Grievant non-hesitantly admitted they were missing. Because the incident happened so quickly, the Grievant did not have time to report that her keys were missing as required by PWLC procedures.

The missing patient returned to PWLC the next day, claiming he had left the keys in a taxi cab. PWLC never recovered the keys, and as a result the Grievant's keys and the medicine-cart lock had to be replaced. PWLC fined the Grievant two-day's pay for violating Hospital Policy HR-101. Specifically, the Grievant was charged with "neglect of duty and incompetency." A fine was imposed on the Grievant versus a suspension because PWLC could not afford to lose the Grievant's services. 

PWLC explicitly claimed that policy dictates that work keys are to be in the employee's control at all times reflecting a threshold level of care that the employees must exercise when handling work keys. Due to the nature of the patients, there is an urgent need to monitor and restrain their movements both within and outside PWLC. The patients must be denied access to medication carts or medication rooms, and patients who escape pose a great threat to society and to themselves. Employees are required to retain control of their work keys at all times. As a registered nurse, the Grievant had to have a set of work keys to the external doors and to the medication carts. PWLC believed that the Grievant knew or should have known about this basic level of care regarding her keys. First, the Grievant "signed off" on the work key policy which states "[k]eys are to be kept on your person." Second, the policy further states "[t]he RN/LPN assigned medications is responsible for the keys to the medication cart at all times." The Grievant did not deny that she had "signed off" on the policy at the hearing. In response to the union's disparate treatment argument, PWLC claimed three important differences between the present case and another previous with the Assistant Director of Nursing. First, no patients actually used the Assistant Director's keys to escape. This fact alone automatically warranted a different discipline in the Grievant's case. Second, the Assistant Director immediately reported her keys missing while the Grievant allegedly did not. Finally, PWLC alleged that, unlike the Grievant, the Assistant Director lost her work keys outside PWLC.

The Union contended that the Grievant did not violate the policy by placing her keys on the desk at her work station. Additionally, the Union contended that the Grievant should not be held liable for the unexpected acts of the patients. Furthermore, the Union argued for the imposition of a high measure of persuasion when determining whether the Grievant violated the policy. Specifically, the Union contended that to establish a violation, PWLC must prove that the Grievant acted with intentional or willful negligence to endanger a patient. Moreover, and perhaps the most important argument advanced by the Union was that the Grievant was subjected to disparate treatment. In support of this contention, the Union alleged that other employees have lost keys without incurring discipline. Specifically, the Union cited the case of the Assistant Director of Nursing who lost her keys and was required to pay for replacements but was not disciplined. Finally, the Union argued that the imposition of the two-day fine violated the standards of progressive discipline because the penalty table provides that the lowest level of discipline for a first offense of neglect of duty in the form of incompetence is a two-day suspension.

After hearing both arguments, the Arbitrator denied the Grievance. First, the Grievant knew or should have known about the level of care that is to be exercised regarding work keys. The Grievant "signed
